
SUPPLEM ENTAL EIS

RESPONSES TO COM MENTS

THREATENED AND

ENDANGERED SPECIES

Terrestrial T&E Species . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . TE-500
Aquatic T&E Species . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . TE-501



Supplemental EIS

VOLUME IV Responses to Comments

Final Response to Comments TE-500
September 2001 1

TE-500  Terrestrial T&E Species

1.  I do no t understa nd the ide a of “mitig ation” fo r endan gered sp ecies such  as grizzlies.  Ev en if Asarc o could

identify 2300 acres of critical habitat proving that it is critical, and obtaining that land before any proposed mine

began  what I do n't under stand, is, if it's critical ha bitat and  they buy  it, they have n't created  it.  A net loss still

occurs. (S4)

  Response:  The ‘mitigation’ is provided in several ways.  First, the ‘replacement’ lands are selected
from suitable grizzly bear habitat areas that are or highly likely to be facing modifications in the
future.  For example: a parcel may provide good habitat now but the owner may be planning to
subdivide the land.  This could result in further habitat loss.  The mitigation for Sterling would be to
ensure future usability of these types of lands.  In addition, Sterling would be providing habitat
improvements on existing lands though such things as road obliteration and closures (in a sense
recreating higher quality habitat). 

2. We also  want to re -emph asize our p osition from  our origin al comm ent letter strong ly oppo sing any  attempt to

force ASARCO to acquire additional private property for grizzly bear habitat or corridors.  With over 3.5 million

acres of sa tisfactory ha bitat availa ble on the  Kooten ai and K aniksu N ational F orests, there is a mple roo m availa ble

for the recovery of the grizzly bear without acquiring any additional privately held lands .(S25)

Why is any mitigation necessary?  Is there not currently sufficient habitat for grizzly bears?  With public lands in the

surrounding vicinity of this project in excess of 90 percent there appears to be plenty of available displacement area

for grizzly bea rs that wou ld possibly  avoid the  project site. (S6 809)(S6 7)(S25)(S1 434) 

Response:  The impacts of the Rock Creek project are not minor and short term (see Chapter 4,
Threatened and Endangered Species).  Mitigation does not require the ‘replacement’ habitat to be
turned over to federal ownership, it does require ensuring the habitat is secure for grizzly bear use
into the future.  This is needed to comply with the Endangered Species Act which seeks to ensure the
suitability of the habitat to support a persistent, self-sustaining and self-regulating population.  Even
though the population size is small and the habitat is not fully occupied at this time, adequate habitat
must be provided to meet the need of a fully recovered population (see Grizzly Bear Recovery Plan). 
By law, under the Endangered Species Act, adverse impacts must be mitigated, to the extent possible.

3.  We are shocked to see the tables in the supplement dealing with road management for grizzly recovery.  We

specifically refer to Tables 6, 7, 9 and 10 that deal with moving windows route densities and existing core habitat

analysis ch arts.  These a re the very ta bles presen ted as the b asis for the rev ised stand ards at m eetings he ld late this

past sum mer of 19 97 in Th ompso n Falls, Bo nners Fe rry, Troy, Lib by, and  Eureka .  In Lincoln  County  we had  in

excess of 10 hours of total meeting time on this topic with over 3 ½ hours spent each in Troy, Libby and  Eureka.  In

the grizzly bear management units on the Kootenai National Forest 75% of the roads are now closed whereas about

50% o f the roads  forestwide a re closed.  T his is a ma jor social issu e.  

We were  told that this p roposa l would b e adjusted  to respon d to the pu blic reaction  which w as extrem ely resistant to

more res trictive road  mana gemen t standard s.  Over 95 % of tho se present c learly stated  they hav e reache d the limits

of tolerance for increased road closures and further restrictions in access to public lands.  There were about 100

people present at each meeting in Lincoln County for a total of about 300 people expressing their deep concern.  We

view this as not only a blatant disregard for the public, the people we all serve, but also as a clear violation of your

commitment to us at those meetings.  You are proposing to once again implement a standard here that has not gone

through  the proce ss to achiev e public c onfiden ce and p ublic sup port.  We a re quite disp leased an d feel a pu blic

explanation is in order by all three agencies involved!  (S25)(S67)(S6809)

We feel it is misleading and inappropriate for charts, calculations and desired levels of new standards to be

included in the supplement.  Especially when the public was told these new methods have not been adopted yet.  We
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object to th e inclusion  of the Mo ving Win dows ro ute densities  and Pr oject Core  habitat a nalysis sum maries.  Th is

just subtlety introduces data that will later be referenced to build a hard and fast standard based upon utilizing the

best, most current av ailable science.  If these me ans of analysis are n ot currently required w ithin the existing Forest

plan, why are they included in this document?  (S6809)

Lastly we hear from land managers throughout our region that these new standards derived from the moving

windows route densities and core habitat are already being implemented through consultation with absolutely no

public involvement or awareness.  This is a primary reason there is so little faith and trust in the federal government

in our co mmu nities.  How  can you  gain pu blic accep tance wh en there is im plemen tation with out pub lic review in

Idaho and Montana? (S6809)

Response:  The National Environmental Policy Act (NEPA) requires using the best and most current
research in the analysis of environmental  effects.  The concepts of core habitat, and moving windows
analysis of road densities is the best science available at this time.  It is clearly stated in the analysis
that the information is provided only as a comparison tool.  However, there are no standards
established at this time and none will be applied until such time as the Interagency Grizzly Bear
Committee develops and approves them, following a public involvement process.  Since the analysis
area does not meet current standards, mitigation is proposed that would close additional road miles to
bring the area up to current standards.  The proposed road closures/restrictions simply maintain
existing conditions in terms of open road miles.  New roads are being built and existing ones are
being closed.  Without the proposed closures, the project would not comply with the Endangered
Species Act and could not go forward.

4.  It is my understanding that private landowners will be relied upon to provide bear mitigation for the mine.  Why?

Justify!  Mitig ation, as d iscussed in  Appen dix 5 of Su ppleme nt, involves  the purch ase of 23 50 acre s of private la nd. 

Where will Asarco find available private land that provides suitable habitat?  These lands should be identified for

the public, before a permit is granted, as well as analyzed for substitute habitat suitability and identify who will be

responsible for the m itigation land and  how it will be kept intact. Pro vide verification that the land  is secured before

consideration of the plan. Require mitigation for Rock Creek to be confined to Rock Creek and not in other

drainages.  (F1)(S140)(S177)(S1705)(S2866)(S3466)(S3974)(S4364)(S4832)(S4833)(S4891)(S4912)(S5051)(S5088)

(S5555)(S5763)(S6588)(S6613)

Page 2-78 4th paragraph ASARCO would replace 2,350 acres in conservation easement.  Where is this?  If on FS

lands - it may preclude use by humans, hikers, etc.  Loss of multi-use approach as federal FS mandate.  Translates

to loss of passive use of an area due to active habitat degradation due to ASARCO's mining plan. (S4832)(S4833)

Response:  Private land owners are not the only source of mitigation.  Federal land would provide
habitat improvements and replacement habitat through road obliterations and closures.  Mitigation
lands are not provided just though purchase.  Conservation easements or land exchanges are also
considered acceptable. The ‘replacement’ habitat lands being considered are identified and their
suitability as habitat has been analyzed, however, the release of that information is exempt under the
Freedom of Information Act (Forest Service Handbook [FSH] 6209.13) because the selection of
actual mitigation lands from the list of potential lands is pre-decisional.  This is based on not
knowing the exact lands that will end up being selected.  Because this information is pre-decisional,
early release may result in ‘harm’ when knowledge could be used to increase land prices. 
Memorandums of Understandings would be developed, prior to any on ground activity, between
Sterling; Montana Fish, Wildlife, and Parks; U.S. Fish and Wildlife Service, and the U.S. Forest
Service that would identify responsibilities of each party concerning the mitigation lands. Mitigation
priorities were established with ‘on-site (in Rock Creek drainage) mit igation having higher priority 
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than ‘off-site’ (outside of Rock Creek drainage).  An implementation schedule is in place to ensure
timely protection of replacement habitat.

A new analysis on recreation use and impacts of recreation use on grizzly bear was added.

5.  Since 20 00-30 00 acre s of private la nd wou ld be requ ired for grizzly b ear mitiga tion for this pr oposed  project,

several very important questions arise that I have yet to see addressed in this SDEIS. Where are these acres? They

should be identified and locked in before the project is permitted. Mitigation acreage is under demand by BPA for

the Libby  Dam  project, by  Noran da for its pro posed C abinet ea st side projec t, by Wash ington W ater Pow er for its

FERC  relicensing  requirem ents. And  also by A sarco? T here are v irtually no la rge, qua lity wildlife land s still

available in this region that have not been already targeted. And real estate prices have sky rocked to the point of

absurdity.  How are these acres to be protected in perpetu ity? These mitigation  lands must no t be sold in 30 yea rs

for development. What process will be in place to handle this? Why should private, non-industrial landowners bear

the burd en of mitig ation lan ds to enrich  the pock et books o f a mining  compa ny?  Wh y should  Asarco b e allowed  to

put forth th eir denud ed, logg ed, burn t lands as p otential m itigation ac res? If it does, th e acres sho uld be serio usly

discounted. Destroyed real estate cannot be exchanged for pristine wilderness acres. Mitigation lands should come

from drainages adjacent to the affected areas, not from 50 miles away.  Page 4-123 Mitigation for physical habitat

loss: any mitigation for habitat loss has to be in kind mitigation, not just the purchase of land or conservation

easeme nt here the re and a nywhe re.  (S471)(S614)

Response:  Replacement acres would be in place prior to on ground activities, as shown in the
mitigation plan.  Memorandum of Understandings would be signed by appropriate parties (i.e. the
U.S. Forest Service, U.S. Department of Fish, Wildlife, and Parks, the Montana Department of Fish,
Wildlife, and Parks, etc.) that would establish the process of assuring compliance with providing the
replacement acres.  All proposed replacement lands have been analyzed for available habitat units. 
This analysis accounts for land condition (i.e. previous harvest activity, roads, presence of
huckleberry fields and other habitat components, etc.).  This process establishes a common point of
reference for all lands and allows comparisons to ensure replacement habitat provides equal or
greater habitat value than habitat impacted by the project.  For example, the impacted area might be
483 acres and have 1019 habitat units.  The replacement land for this impact cover 640 acres, but
have the same number of habitat units (1019).  See previous comment for more information.

6.  I am concerned about the approximately 4 or 5 square miles of private lands proposed under all action

alternative s to be pro vided by  ASAR CO.  Th ese lands  are to be u nder co nservatio n easem ents or direc t transfer to

public land status not open to mineral locations as I understand it.  My concerns are three fold: Loss of these lands

from the ta x rolls.  The im pedime nt to and  restriction of fu ture hum an settlem ent and  econom ic develop ment. 

Foreclosure of future development of a major undiscovered mineral deposit that may exist on the land package

wherev er it is located.  ... do es not sup port the po tential purc hase of p rivate land s for grizzly ha bitat mitiga tion. 

Only 20 % of the la nds in tha t area rem ain in priva te owner ship.  The ta x base co ntinues to e rode on  a local leve l,

while our federal tax dollars continue to be stretched in trying to compensate our counties for those property taxes

which are lost due to federal ownership.  As to the grizzly bear, I am concerned not only about determining

mitigation measures at a later date but whether mitigation measurers are required at all.  There is no lack of land

availab le to the grizzly b ear in the C abinets.  Th e proba bility of grizzly be ar need ing the lan d which  Asarco w ill

disturb du ring its life is remo te.  Further r oad clo sures shou ld not occ ur and w ould no t be tolerated  by residen ts

who ha ve seen 5 0-70%  of the forest ro ads close d in area s mana ged for the  grizzly.  The la nd base  in this area is

largely under federal ownership (80%).  The Asarco Rock Creek Project should not meet the same fate as the

Montanore Project due to mitigation for the grizzly.  Further, requiring large amounts of private land to be

purchased for grizzly bear mitigation, is not reasonable or prudent.  Lincoln and Sanders Counties cannot continue

to see an eroding of their tax base without conclusive proof that there is not another option.  That proof does not

exist. (F1)(S5827)(S5813)(S4891)(S4912)(S5051)(S5088)(S5555)(S5763)(S5827)
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Since the  mine will a ppear o nly for a sp ecific wind ow of time , it is proper to c onsider a  mitigation  progra m that w ill

be conc urrent.  Wh atever lan d base m itigation is im plemen ted shou ld be acq uired with  the cond ition that it reve rts

back to former use when the mine is finished and the land is reclaimed.  Permanent mitigation in the form of

conserva tion easem ents or acq uisitions po tentially will ne gatively affe ct the tax ba se.  Private la nds in this vic inity

are at a p remium  with mo re than 9 0 percen t public lan ds unde r USFS  mana gemen t.  This loss of priv ate lands  to

mitigation in this area is unreasonable.  Forest receipts from the public lands have decreased 50 percent over the

last four years.  Local governments are fast losing flexibility. (S6809)

... CURE may support reasonable mitigation for the grizzly bear but will not support the purchase of private lands

or any m itigation w hich wo uld finan cially or ph ysically prev ent the Ro ck Creek  Project from  being b rought in to

production.  (S5835)

Response:  The lands may or may not be lost from the tax rolls.  Private land purchases are not the
only method of mitigation.  Conservation easements and land exchanges are also acceptable.  If a
conservation easement is granted the taxable value may change but the lands would not be removed
from the rolls.  If a land exchange occurs, those lands acquired by the Forest Service would be
removed from the tax rolls, but payment in lieu of taxes would be made.  Those lands traded by the
Forest Service would be added to the tax rolls.  A conservation easement would prevent construction
of new residences and development of a newly discovered mineral deposit only until the time frame
agreed to in the easement (likely to be a minimum of 35 years).  

Mineral location activity would be allowed on federal lands as it takes an act of Congress to
withdraw lands from exploration.  Any proposal to develop a new deposit would then be required to
go through the NEPA/MEPA process.  The lands proposed to be disturbed by Sterling are already
known to be used by grizzly bear (research annual program reports by Kasworm and others 1989-
1995).  The grizzly roams over large areas and prefers unroaded habitat.  While there are many acres
of Federal lands, not all of it meets bear requirements for suitable habitat. 

The costs of mitigation proposed compared to the projected values of the ore deposit are minimal.

7.  Black bears and grizzlies would be significantly impacted by the destruction and alteration of hundreds and

thousands of acres of habitat respectively.  (S3293)

Justify the risk of extinction by not recovering the grizzly bear, listed as threatened under the Endangered Species

Act.  (F1)(S4364)(S4891)(S4912)(S5051)(S5088)(S5555)(S5763)

What will happen to the grizzly bear living in the area?  (S4429)(S4645)

I want proof that this will not risk the extinction of the grizzly bear.  (S4431)

Response:  Since we are dealing with environmental factors that are not fully understood, it is
impossible to ‘prove’ that there is no risk of extinction for the grizzly bear.  The best and most recent
science has been used to minimize the risk level and determine probable effects.  Compliance with
the U.S. Fish and Wildlife Service (USFWS) Biological Opinion reduces the risk of extinction.  The
analysis does not indicate that the grizzly bear will not be recovered (see USFWS Biological Opinion
in Appendix E).

The effect to black and grizzly bears are shown in Chapter 4 in the Biodiversity and the Threatened
and Endangered Species sections respectively.
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8.  As stated on pa ge 1-11 of the S upplemen t, if USFWS de termines that the preferred  alternative would jeo pardize

the continued existence of threatened or endangered species or result in the destruction or modification of critical

habitat, it m ust offer a rea sonable  and pru dent altern ative that w ould, if imp lemented , preclude  jeopard y. Will this

mitigation plan preclude jeopardy?  (S3466)(S3958)

Response:  The determination of jeopardy or non-jeopardy is disclosed in the USFWS Biological
Opinion, as will reasonable and prudent alternatives.  The Biological Opinion is found in Appendix
E.  The USFWS determined that the project as defined by Alternative V is likely to jeopardize the
continued existence of grizzly bears in the CYE.  The USFWS believes implementation of the
reasonable and prudent alternative would avoid jeopardy.  Further, the USFWS believes
implementation of the reasonable and prudent measures are necessary and appropriate to minimize
incidental take of grizzly bears (USFWS 2001).  Substantive changes in the mitigation plans for
threatened and endangered species have been incorporated into the EIS.  Minor changes would be
incorporated through the Record of Decision should a decision to permit be made.

9.  If the FS were taking all practicable measures to protect fisheries and wildlife habitat, in addition to upholding

the Endangered Species Act, the implications for grizzly bear would prohibit this project from being developed. As

discussed  on pag e 4-123 , this project w ould resu lt in a reduc ed hab itat carrying  capacity  which m ay result in

disruption of normal grizzly behavioral patterns, including breeding, feeding or sheltering.  It goes on to say that

since the effe cts to grizzly be ar and its h abitat can not be fully  mitigated , the biolog ical assessm ent determ ination is

may adversely affect the grizzly bear.  (S3466)

I find these impacts to be extremely significant.  Habitat is already less than effective (according to the SDEIS,

3-74), so the project, if approved, would be implemented at a time when grizzlies are already struggling in the

Cabinet-Yaak. Add to this the SDEIS evaluation that through direct and indirect travel barriers, mortality, and

overall disruption caused by both the Asarco and Montonore mines running simultaneous (an estimated reduction

in 22.2 % of the grizzly recovery zone, 4-124) the grizzly bear might be adversely affected, I am lead to believe that

chances of adequate recovery of the grizzly bear in the Cabinet-Yaak ecosystem will be imperiled by the approval of

the Asarco project.  (S4060)

Response:  The Biological Opinion issued by the USFWS provides the terms and conditions and
reasonable and prudent alternatives that would allow this project to proceed.  The risk to grizzly bear
recovery is disclosed in the USFWS Biological Opinion.  All practical measures have been identified
and Compliance with the Opinion provides opportunity for recovery.  Under the 1872 Mining Act,
the applicant has statutory right to develop the ore deposit.  Under the Organic Act of 1897, the
Forest Service can regulate surface impacts of mining activities to assure compliance with other laws
(i.e. Endangered Species Act) and the Metal Mine Reclamation Act provide the State of Montana
authority to regulate mining.  So, while reasonable access cannot be denied as long as the project
complies with all federal and state laws and regulations, modifications to the applicant’s proposal can
be required.  This gives rise to the different alternatives and the mitigation measures.

10. We a re conce rned for th e intrusion  and de gradatio n of enviro nmen t utilized by the se species to  include G rizzly

Bear, and N orthern Timb er Wolf.  This is one of the last intact ran ges for some of the se species and ad ditional loss

of habitat may well create a major hole in their habitat.  The cumulative effect of this and other human activities, on

a landscape basis, is not sufficiently measured by this EIS.  (S3536)

Response:  The cumulative effects analysis displayed in Chapter 4 (Threatened and Endangered
Species section) uses the current and accepted methodologies.  

11.  It app ears that ev en your  Alternative  V will close th e Chicag o Peak  Road  #274 1.  Claim ing that this 4 .8 mile

road must be closed to protect grizzly habitat is ludicrous when allowing a world class mine to be developed 1,000

feet below.  (S3634)
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Response:  The Chicago Peak Road (FDR No. 2741) would not be closed for 4.8 miles, but only 1.88
miles (Alternatives III & IV).  The closure would reduce open road densities in Bear Management
Unit (BMU) 5 and would reduce bear/human encounter chances.  Both of these gains, combined with
other mitigation measures, would improve habitat quality and minimize mortality risk to grizzly bears
in BMU 5.  Chicago Peak Road would not be closed under Alternative V. 

12.  To mitigate the grizzly bear disruption with the Asarco Mine going in on Rock Creek, they have said it will be

necessary to close two miles of the Chicago Peak road. It should be possible to waive that requirement because the

Orr Cree k draina ge adja cent to the a rea has ro ads that ca n be close d and g rizzly have b een sighte d there.  If grizzly

recovery depends on road closures, close the Orr Creek road.  There is an alternative route to Engle Peak, an

unmaintained trail that could easily be reopened.  (S3634)(S3654)

Response:  The Orr creek road (FDR No. 2285) would be closed for 1.61 miles as part of the
mitigation to maintain habitat effectiveness in Bear Management Unit 6.  Under Alternative V, the
Chicago Peak Road would not be closed.

13.  On page S-18, it states in the first paragraph ?The existin g bear m anage ment stan dards a re not bein g met in

Rock Creek. This statement in itself should be enough to stop serious consideration of a permit for this mine. The

increased risk of road-killed deer would increase the potential for vehicle collisions with feeding bald eagles along

Montan a Highwa y 200 and  the railroad.  The po tential to lose a mem ber of the existing pair usin g the lower Clark

Fork Valley would delay and thus significantly affect recovery of the species in this area.  This project should not be

approved.  (S3706)

Response:  While some bear management standards are not currently being met, mitigation would be
provided that would move the area closer to meeting standards.  Under the 1872 Mining Act, Sterling
has statutory right to develop the ore deposit.  Under the Organic Act of 1897, the Forest Service can
regulate surface impacts of mining activities to assure compliance with other laws (i.e. Endangered
Species Act).  So, while reasonable access can not be denied, modifications to Sterling’s proposal
can be required.  This gives rise to the different alternatives and the mitigation measures.  Mitigation
to reduce and basically eliminate the effects to bald eagles is included in Alternatives III, IV, and V
(See Mitigation Plan in Biological  Assessment in Appendix B).

14.  Address h ow the prop osed mine thre atens adverse im pacts to habitat for grizzly bea rs, bald eagles, wolve s,

harlequin ducks, and pileated woodpeckers.  (S3971)

Response:  Environmental effects to Threatened and Endangered, Sensitive, and Management
Indicator species are disclosed in Chapter 4 (Threatened and Endangered Species and Biodiversity
sections).

15.  Th e SDE IS goe s on to s tate tha t grizzly b ear rec overy  migh t be dela yed for  the leng th of the  Asarc o proje ct's

operation some 35 years and maybe longer.  This is totally unacceptable.  First, within such an attenuated time

frame, any number of environmental stochasticities might arise which, when added to the impacts of the Asarco and

Montonore mines, might deal a fatal blow to grizzly recovery.  Second, I do not think that the people of Montana or

Americ a should  have to w ait 35 yea rs, with finger s crossed,”  for grizzlies to be gin substa ntial recov ery.”  Ag ain, I

highlight the importance of accounting for cumulative effects and unanticipated environmental variables.  (S4060)

Response:  Cumulative effects have been disclosed (Chapter 4).  Under NEPA and MEPA,
reasonably foreseeable events need to be considered, and have been, but analysis of “unanticipated”
events is not required.

16.  The SDEIS identifies alternatives 2-5 as eventuating in reduced habitat effectiveness, and alternative 2,3 and 4

as being ineffective in mitigation measures.  Moreover, how confident is the Forest Service that the mitigating lands

being considered (in alternatives 2-5) will really be utilized by grizzly bears and other wildlife in lieu of that land
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impacte d by the A sarco pro ject?  This see ms to be a  very large  premise o n which  to base the  recovery  of a

threatened species.  (S4060)

Response:  The mitigation measures follow current and accepted methods.  Grizzly bears and other
wildlife species are known to use many of the potential mitigation lands.  Habitat quality would be
maintained or improved on those lands so that continued use could occur.  Many of the lands were
selected because they provide opportunity for bears to move through and connect to other areas of
quality habitat.

17.  To the extent that the Cabinet Mountains might serve as a critical corridor with the Selway-Bitteroot ecosystem

(and any future grizzly re-introductions therein), any action that might jeopardize the (already depressed) adequacy

of that corridor ought to be avoided.  This point is echoed in the SDEIS where it states that loss of this habitat may

affect corrid ors betwe en larger  blocks of su itable hab itat (i.e East an d West Ca binets) within  the Cab inet ecosys tem. 

It could also affect the linkage between the Cabinet and Bitterroot ecosystems. (4-112).  I would also like to draw

attention to the case o f Marble M ountain Au dubon S ociety v Rice, 914 F .2d 179 (9th C ircuit 1990), where th e court

affirmed the impo rtance of biologica l corridors in determinin g the adequ acy of an EIS .  Corridors warran t a “hard

look” w hen eva luating a lternatives, a nd I wo uld enco urage th e U.S. Fo rest Service, in  this case, to ser iously

consider the importance of the Cabinet-Yaak ecosystem as a grizzly corridor.  (S4060)

Furtherm ore, the pro ject has gra ve implica tions for grizzly  bear po pulation s elsewher e.  The Ro ck Creek  area is in

a vital corrid or for mig ration to th e Selway -Bitterroot E cosystem .  At the prese nt, natura l recovery is th e default

selected alternative for the Selway- Bitterroot.  There may simply be no other valid method of recovery.  The BA

fails to take into account these larger landscape issues, which include connectivity to the Selway-Bitterroot.  The

proposed mine would severely reduce the chances of natural migration for decades.  (S177)

Grizzly bear pop ulations will likely be reduce d by the mine .  This is not acceptable.  Th e Tribes urge a g oal of zero

human-caused mortality for grizzly bear in the Cabinet ecosystem.  (S2034)

The degree to which the biological corridor (for grizzly bears) between the Cabinet-Yaak Ecosystem and the

Selway-Bitterroot ecosystem would be affected by the proposed project and associated human activities has not

been adequately addressed.  The SDEIS adequately addresses the project's expected effects on grizzly bear habitat

within the Cabinet Wilderness.  The SDEIS even mentions that the project may affect corridors between the Cabinet

and Bitterroot ecosystems and that an evaluation of the linkage potential is being carried out by the USFWS over

the next five years.  However, stating that it may have an effect and that it is being looked into by USFWS is not

adequately addressing the possible effects and will not allow the alternatives to be properly compared.  If this issue

is not adeq uately ad dressed I b elieve the U SFS w ould be  in violation  of the NE PA bec ause it wo uld hav e failed to

fully consider the projects effects.  In this case, because the project may effectively block a biological corridor for

grizzly bears, effects could have major consequences for the viability of grizzly bears in northwestern Montana and

northern Idaho. Clearly the issue is of a significant nature and deserves to be more adequately addressed in the

final EIS.  A pop ulation viability analysis sho uld be cond ucted for bears in b oth ecosystems (assu ming bea rs are

allowed to colonize the Selway-Bitterroot) for each of the five alternatives.  (S4905)

Response:  The effects analysis (see Chapter 4, Threatened and Endangered Species section)
recognizes and analyzed the Cabinet-Yaak as a grizzly corridor.  Additional analysis is included in
the final EIS to better reflect the indirect effects of increased residences in the movement corridor
between the Cabinets and the Selway-Bitterroot ecosystems (Chapter 4 Threatened and Endangered
Species section). A population viability analysis of grizzly bears in the Selway-Bitterroot ecosystem
is beyond the scope of this project.  NEPA and MEPA require disclosure of effects.  These statutes
do not set decision-making standards.  The Endangered Species Act ultimately determines under
what conditions the bear may or may not be affected.  A ‘hard look’ was given to this habitat
component, the biological corridor for grizzly bears, and is documented in Chapter 4, the Biological
Assessment, and the project Analysis File on file at Agency offices.



Supplemental EIS

VOLUME IV Responses to Comments

Final Response to Comments TE-500
September 2001 8

18.  Grizzly bears, as a threatened species under the Endangered Species Act, are used as a management indicator

species by the Kootenai National Forest for purposes of protecting the forest's bio-diversity as required by the

National Forest Management Act.  It seems obvious to me that, since alternatives 2-5 are all predicted to constrict

grizzly bear movements on a north to south habitat corridor and, therefore, reduce the viability of the population of

grizzly b ears inh abiting  the enti re Cab inet-Ya ak Ec osystem , The U SFS w ould b e in viol ation o f the NF MA's

mandate to protect bio-diversity by maintaining viable populations of vertebrates if any of the action alternatives

are app roved.  A dditiona lly, it seems to m e (regardle ss of what th e USF WS dec ides) that it wo uld be d ifficult to

classify grizzly b ear mo rtality occur ring und er action a lternatives 2 -5 as “inc idental tak e” whe n each a lternative is

expected to have a negative effect on one third of the grizzly bears in the Cabinet-Yaak Ecosystem and would,

therefore, significantly reduce the viability of the population in the entire ecosystem.  Finally, all five alternatives

show B MU’s 4  and 5 to  have less th an the 7 0% M inimum  Accepta ble Hab itat Effectiven ess” (see Ta ble 4-27 ).  This

would se em to ind icate that U SFS is vio lating their o wn stand ards for m aintainin g the viab ility of the grizzly b ear in

the Cabinet Mountains regardless of whether a mine is allowed to be built or not.  If this is the case the problem

clearly needs to be a ddressed.  If the other m ethods of determ ining the quality of grizzly be ar habitat (Percen t Core

Habitat” or Moving Windows Route Density) are going to be used then minimum acceptable standards should be

included, and adhered to, for each of them.  (S4905)

 Response:  The U.S. Fish and Wildlife Service (USFWS) Biological Opinion in Appendix E provides
the determination on “Take” and “Jeopardy.”  The Interagency Grizzly Bear Committee (IGBC) has
assigned the responsibility of determining potential new standards for core and road densities (as
determined by moving windows analysis) to the Selkirk-Cabinet/Yaak Ecosystem Sub-committee. 
They have not determined what, if any, the new standards would be.

19.  Require that all mitigation land be acquired before any mining operation begins. (S4910)

Implementation and measurement of success of proposed mitigations for grizzly bears, bull trout and other

threatene d and e ndang ered spec ies could b e done p rior to imp acts, significa ntly avoid ing imp act and  jeopard y to

already fragile populations.  (S188)

Response:  Mitigation is scheduled based on project activities to be done during a given year.  All
mitigation would be in place prior to full operations starting (see mitigation plans in Chapter 4 and
the Biological Assessment in Appendix B).

20.  The impacts to the grizzly bear are unacceptable and would violate current laws by affecting the viability of the

local populations.  (S5484)

Response:  The viability of the grizzly bear population is addressed in the USFWS Biological
Opinion, which is based on the recovery plan that establishes the habitat needed to maintain viability. 
Compliance with the Biological Opinion would ensure compliance with current laws (Endangered
Species Act, National Forest Management Act) affecting threatened and endangered species.

21.  The proposal for mitigating potential effects to bald eagles from increased traffic and road kill on Rock Creek

Road  - to remov e carcasse s from the ro adwa y would  certainly b e helpful.  H owever , it is very doub tful that this

activity wo uld occu r over the lifetim e of the pro ject unless th is is a requirem ent of the p ermit, with sp ecific

consequences for not doing it, as with all of the other mitigation factors designed into the EIS.  (S5484)

Response:  The mitigation measures would be requirements of the USFS permit if Alternative V was
selected by the decision makers.

22.  Would road densities affecting elk and grizzly bear be maxed out by the permit and eliminate other management

options?  (S5484)

Response:  Since road densities are at or above the standards, any additional activities that result in
opening of closed roads or construction of new roads would require equal amounts of roads to be
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closed elsewhere in the area.  Other management options are not eliminated, but they may be more
difficult to initiate due to existing conditions.

23. The project does not adequately address the loss of grizzly bear.  (S5777)

Response:  The effects to grizzly bears are identified in Chapter 4 and follow the currently accepted
ways of showing impacts to this species.  The best and most recent science was used to determine
effects to grizzly bear.

24.  The g rizzly bear rein troductio n progr am of the  early 199 0s failed.  Th e bear die d and g enerally d id not seem  to

do well.  I never ag reed with the theory  that grizzly bears were shy  and avoid ed roads an d people in ge neral.  Bears

in Alaska do not exhibit this behavior.  The one radio collared transplanted sub-adult female ran all over the place

before she died u p Libby Cree k.  Bear reports were  part of the daily local rad io program ing.  Have he r journeys,

many  across H ighway  2, been d ocum ented an d publish ed?  Ho w abou t the rest of the ra dio collare d bears, a nd if

not why  not?  I susp ect the resea rch doe s not supp ort the view  of the resea rchers; yet.  T he Roc k Creek p roject is

being asked to mitigate for the “potential bears” that may be bothered by the project based on habitat units and

other subjective mumbo jumbo.  This precedent was set with Montanore and I realize is tied back to the Threatened

and Endangered Species Act.  However, pointing at precedent and a skewed interpretation of laws does not make a

biological fact.  How does requiring a company to place private land in trust with the federal government create a

benefit to a non-existent bear?  This type of mitigation is extortion based on a convenient interpretation of a bad

law.  There have been many successful challenges to other interpretations of the T & E Act.  Will this extorted land

be returned if it is found the bears don't use it or if a court finds this type of mitigation is inappropriate?  (S6551)

Response: The augmentation program of the 1990s was not a failure.  Only one transplanted bear is
known to have died.  The other three females remain in the ecosystem.  The wide movements of the
female mentioned are due in part to exploration of a new area to establish a new home range.  Once
established, the movements were within the normal range for bears in the Cabinets.  Movements of
the transplanted and the resident bears have been published in the annual reports (Kasworm et. al.
1990-1994) on the Grizzly and Black Bear study in the Cabinet/Yaak Ecosystem.  The grizzly bear
recovery plan requires maintaining sufficient habitat for a fully recovered population, even though
the total population is not present at this time.  Providing sufficient habitat for a fully recovered
population allows the dispersal of young into their own territories and promotes the achievement of
recovery goals.  

25.  Asar co totally ign ores the m itigation to th reatened  and en dange red specie s, as require d in a pro per EIS . 

(S6603)(S6658)(S6659)(S6667)

Response: A mitigation plan is in place (see Biological Assessment and Biological Opinion in
Appendices B and E respectively).

26.  We also noted the distant and indirect consequences mining in the Cabinets would have on adjacent areas, such

as the Flathead Reservation community.  Examples of these long distance, long range effects would be impacts on

the existing p opulatio n of grizzly b ears in the C abinet Ya ak system .  Direct imp acts on the se threaten ed anim als

have be en ackn owledg ed in the d ocum ents outlinin g the min ing plan .  But we b elieve a furth er and eq ually tragic

conseq uence w ould be  the gene tic dama ge to neig hboring  popula tions, such  as the M ission Swa n bears, if loss es in

the Cabinet bears are sustained and migration routes are blocked by mining.   (S6739)

Response: The connectivity of the Cabinet/Yaak ecosystem with the Northern Continental Divide
ecosystem (includes the Mission and Swan Mountains) is beyond the scope of this project.  The areas
that provide the connections are outside the impact area of this project.

27.  Page 120 (Grizzly Bear): We are concerned about the loss of 483 acres of grizzly bear habitat, and the

reduction in habitat effectiveness on 7,004 acres and 6,428 acres during construction and operations, respectively,

due to the  Alternative  V.  The b iological a ssessmen t indicates th at the proje ct “may  adversely  affect” the g rizzly
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bear and its habitat, and thus, reduce habitat below the minimum considered necessary to achieve recovery and

insure survival of the grizzly bear.  This loss of a threatened and endangered species in an area that has been

judged as critical to recovery of the species would appear to be unacceptable, and to be adequate justification for

denial of a mining permit. The existing environmental baseline in the affected Bear Management Units (BMU's) may

be insufficien t to meet the  needs of th e bear du e to the pro ximity of oth er appro ved and /or ongo ing Fed eral projec ts. 

Analysis performed by the U.S. Forest Service and presented in the biological assessment (Appendix B) indicates

that the consequences of implementing any of the action alternatives will reduce the amount of available space

and/or habitat remaining in the affected BMU's below the minimum considered necessary to achieve recovery and

ensur e surviv al of the  grizzly b ear.  In a ddition , the pro ximity o f other lo ng-ter m Fe deral p rojects to  the AS ARC O's

Rock Creek mine cumulatively may significantly restrict normal bear movements in the Cabinet Mountains and

thereby reduce the availability of seasonally important habitats, compromising breeding, feeding, and sheltering of

the bear in the affected  BMU's.  Pu rsuant to section 7(a)(2) of the E ndangere d Species Act, as a mended , the Forest

Service sh ould initiate  formal co nsultation  with the F WS.  The  FWS w ill continue  to work w ith the For est Service to

explore a dditiona l alternatives a nd/or m itigation m easures to  reduce, m inimize an d/or elimin ate these im pacts to

the grizzly bear.  (S146)

This loss of a threatened and endangered species in an area that has been judged as critical to recovery of the

species would appear to be unacceptable, and to be adequate justification for denial of a mining permit.  In cases of

this kind, Section 7 of the Endangered Species Act requires consultation with the Fish and Wildlife Service, which

then is required to render a jeopardy opinion concerning the possible threat to the species.  However, there is no

indication  in the SE IS that suc h a jeop ardy op inion ha s been ren dered.  Th is appea rs to be a critica l deficiency  in

the SEIS.  (S5130)(S971)

Has a biological opinion been formulated yet from FWS? How has the FWS responded to Asarco's biological

assessme nt?  (S36 55) 

Response:  Informal consultation has been on going during the project analysis.  Formal consultation
has been completed and is documented in the U.S. Fish and Wildlife Service Biological Opinion in
Appendix E.  The information will be used in making the final decision and documented in the
Record of Decision.  The Biological Opinion contains the decision regarding the “Jeopardy”
determination.  The USFWS determined that the project as defined by Alternative V is likely to
jeopardize the continued existence of grizzly bears in the CYE.  The USFWS believes
implementation of the reasonable and prudent alternative would avoid jeopardy.  Further, the
USFWS believes implementation of the reasonable and prudent measures are necessary and
appropriate to minimize incidental take of grizzly bears (USFWS 2001).  

Denial of the mine permit is not possible as the applicant’s has statutory rights to develop the deposit
under the 1872 Mining Act.  However, under the Organic Act of 1897 the Forest Service can regulate
surface impacts of mining activities to ensure compliance with other laws (i.e. Endangered Species
Act).  So, while reasonable access can not be denied, modifications to the applicant’s proposal can be
required.  This gives rise to the different alternatives and the mitigation measures.  Changes to the
agencies mitigation plans were incorporated into Alternative V in the final EIS as a result of the
requirements in the terms and conditions in the Biological Opinion (USFS KNF 2001a).

28.  Bald Eagle; Upon review, several questions arise. NEPA requires careful analysis and documentation of

current knowledge and, when necessary, original studies to evaluate impacts. It is not enough to state unsupported

conclusions or findings without adequately describing the studies (without details sufficient to judge the scope,

design, m ethods a nd statistical a nalysis of da ta) or the do cumen ts used to rea ch such  conclusio ns. The su rvey(s) to

establish use by the eagle are not appropriately described as per duration, design or anything else. The proposed

mining operation is a major one involving much activity, noise and other disturbance that can probably be detected

for miles around, and it will continue for more than 30 years. The long term effects of all activities, especially the
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pollution of the Clark Fork River by heavy metals, nutrients, etc. have been inadequately considered regarding the

bald ea gle, and  the finding  that the pro posed a ction `` is not likely to a dversely a ffect the eag le is not justified. 

(S6681)

Response:  Survey designs are documented in the original baseline study reports.  The finding of ‘not
likely to adversely affect the eagle’ is based on many factors (see Biological Assessment in Appendix
B).  The level of risk of any adverse impact is a primary element in make the final determination. 
Based on the very low likelihood of heavy metals reaching the bald eagle food sources, the ‘not
likely’ determination was made.

29.  Peregrine Falcon:  As you point out in the assessment, attempts are being made to reintroduce peregrines near

the site of proposed action. An operation as large as this one is likely to be will generate enough activity to impact

the area for miles around. Yet, in your assessment and statement of findings, you failed to properly consider the

reintroduction or p otential for natural reoc cupancy. W hen dealing  with a threatened  or an enda ngered species,

these must be considered. Hence, your finding is not appropriate. In your brief statement on potential measures for

mitigating adverse effects, you propose to restrict activities between Feb. 1 and Aug. 31 each year. I assume that

you are serious in th is recommen dation, that Asarc o is willing to accept it, and tha t it will be included as a

condition for the permit.  (S6681)

Response:  The timing for restriction of activities is identified for use if a peregrine falcon nest site is
found within one mile of the project.  The best natural re-occupancy sites are further than one mile
from the project area.  An additional reintroduction site would not be planned as there is already a
site just down stream (in Idaho).  If the restriction is included in the permit as defined by the Record
of Decision, Sterling would have to comply with it; it would not be optional.

30.  Gray Wolf:  As with the first two species, the finding of ``not likely to adversely affect the gray wolf'' is based

largely on the absence of ``confirmed'' sightings and den sites. Aren't you ignoring the concept of endangered

species right from the get-go? If there were many sightings the species most likely would not be endangered in the

first place. So ciety is trying to  restore the w olf to its native h abitats. Th us, any rea sonable  assessme nt is going  to

examin e the historic al occurr ence of th e wolf an d the ava ilable hab itat, plus the p otential of re storing ha bitat. This

has not been  done in this assessm ent. Nor has the loc ation of the mine u nder and a djacent to a roa dless wilderness

area been given consideration when assessing the impact on the wolf (and other species). Hence, I find the

assessment quite superficial regarding the gray wolf. It should not be accepted in its current form. NEPA was

enacted to provide a measure of environmental protection from poorly conceived and/or selfish acts by elements of

government and society. It must be taken a lot more seriously than is apparent here.  (S6681)

Response:  Historical information is the basis of the Wolf Recovery Plan, which established the wolf
recovery areas.  The project area is outside the identified recovery area for wolf (see Gray Wolf
Recovery Plan as referenced in the Biological Assessment in Appendix B).

31.  Grizzly Bear:  Unless evidence is presented showing that a serious attempt was made to locate den sites over

the entire Rock C reek drainage  (i.e. watershed), the statement o n page 15  about no kn own den  sites is meaningless

and must not be accepted as evidence of anything. The assessment indicates that the bear use on over 7000 acres

would be influenced by the mining operations. This estimate is based on distances of ¼ to ½ mile from disturbed

sites and travel routes. While the estimate of 7,000 acres is very substantial and should be enough to raise serious

questions about the wisdom of this project, the distance of influence should be substantially more than ¼ to ½ mile.

This is especially true when the constancy of the disturbances (24 hrs/day, 364 days/yr) is considered. When the

road throug h the Cana dian Rock ies (Nat. Parks) was wid ened app roximately 30 y ears ago, ma ny of the bears w ere

disturbed  enoug h to leave  the Park s entirely. If the d istance of d isturbanc e was exp anded  to 1 or 2 m iles in this

assessme nt the acre age imp acted wo uld be 2 0,000 - 4 0,000 a cres. Such  a figure is m ore realistic tha n the estim ate

given in the assessment, and it should be quite frightening to that portion of the public who care about the survival

of grizzlies in the  lower 48  states. I do n ot accep t the stateme nt on pa ge 27 th at denn ing hab itat is not adv ersely

affected. You have not presented reasonable evidence that there are no dens in the impact area, the impact area as
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you defin e it is too limited, a nd you  do not co nsider tha t the grizzly be ar man agem ent prog ram is de signed to

recover the population to a sustainable level. In other words, you have ignored the habitat that could be used by the

recovering population for denning. This is totally unacceptable when dealing with a threatened or endangered

species. Last, I cannot accept the so-called habitat loss mitigation; it will have little or no positive effect on the

bears. Statemen ts as to the remova l of deer, elk, moose, etc., that ha ve been run d own by veh icles before the bears

can eat them are repugnant and further indicates the extent of environmental degradation that is associated with the

proposed mine.  There is reference to a Mitigation Plan on page 30 that is supposed to be in place ``prior to the

start of the Asarco Rock Creek Mine.'' I believe that we should be able to review this Plan before acceptance of the

Sup. DEIS and that the plan should be a condition of the permit itself, if there is to be a permit.  (S6681)

Response:  The distances for disturbance to bears were taken from current research and follow the
accepted scientific methodologies for analysis and disclosure of effects.  Research by Kasworm,
1994 (referenced in Biological Assessment) define grizzly denning habitat.  Applying that definition
to the Rock Creek drainage shows that the impact zone of the project does not extend into suitable
denning habitat.  Additional information from the USFWS grizzly research (Kasworm) shows there
is one grizzly den in the Rock Creek drainage, however, that den site is outside the direct influence
zone of the proposed project. An analysis of indirect effects from estimated recreational increases,
due to the project, has been added and shows some indirect effects on denning habitat.  The
mitigation plan is found in the Biological Assessment in Appendix B.

32.  As indicated in the SDEIS grizzly bear analysis, the project will be in violation of Forest Plan Grizzly Bear

Management Standards and Guidelines as well as more recent agreements with FWS and IGBC access management

guidelines concerning open and total road densities, retention of core areas, and the disposition of displacement

areas.  Th e project h as the po tential to ha ve profou ndly ad verse imp acts on the  bear, no t the least of w hich wo uld

be the fragmentation of the only known travel corridor between the Cabinet/Yaak and the Bitterroot/Central Idaho

ecosystem s.  The only  viable trav el corridor  between  the two ec osystems  is located a t Noxon  Rapids .  It is the only

corridor w ithout sub stantial ba rriers to migr ation an d has be en an esta blished ro ute for mig ration for 5 0 years. 

Radio-collared grizzly bears have been sighted using the Noxon Rapids corridor.  Numerous other wide-ranging

wildlife spec ies, such as e lk, lynx, mo untain g oats ma ke regula r use of it as w ell. (J.Jonkel, M FWP , pers. com m.)

The disturbance associated with the mine may eliminate wildlife travel through the Rock Creek drainage to reach

the corrido r at Noxo n Rap ids.  In add ition the influx  of peop le and h uman  develop ment in th e area tha t will

inevitably ensue a s a result of the mine is likely to create b arriers that wildlife cannot or w ill not cross.  These

impacts a re likely to interru pt historical m igration p atterns an d elimina te some w ildlife migra tion back  and forth

across the Clark Fork between the Cabinets and the Bitterroot.  The potential loss of this important corridor must be

considered in the effects analysis in the FEIS.  (S805)(S6806)(S1687)(S1851)

Response:  The Biological Assessment includes moving windows analysis of open and total road
densities as well as core area assessments.  There are no agreements on standards for these habitat
conditions at this time so there is no violation possible. Displacement area analysis and provision is
shown in the Biological Assessment and is in compliance with management direction.  The effects to
movement corridors are shown in Chapter 4 (Threatened and Endangered Species section) and in the
Biological Assessment.  The Noxon Rapids ‘corridor’ is not intact, in fact it already is fragmented by
the presence of Highway 200, the railroad tracks, several existing residences and the open space of
the Clark Fork River.

33.  The g rizzly bear rec overy pla n in the Ca binet/Yaa k, thoug h contro versial and  not witho ut great sa crifice, is

working .  Accord ing to the d ocum ent, the po pulation  is slowly gro wing.  Th e grizzly pop ulation w ill continue  to

grow without further land restrictions or the removal of land from private ownership.  The 30 years or so that

Asarco  will opera te the Roc k Creek M ine is, by na ture’s stand ards, a sho rt amou nt of time.  Th e grizzly bea r will

continu e its recovery  without d rastic mitiga tion mea sures bein g impo sed on th e project.  If sp ecies recov ery is to

gain m ore supp ort and a cceptan ce in our c omm unities, it mu st be dem onstrated  to us that w e are not fa ced with a ll
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or none  propos itions.  All or no ne seldom  produc es solution , only con tinued co ntroversy a nd pola rizing deb ate. 

The Kootenai National Forest and the Montana DEQ have an opportunity to demonstrate that development and

recovery can occur at the same time.  This attitude will go a long way in ending the polarization of Mon tana’s

citizens and will allow further debate and solutions to be reached that produce winning situations for all.  (S5835)

Response:  The recovery of the grizzly is based on having a complete ecosystem of a size sufficient
to support the recovery population level (90 bears).  Habitat reductions resulting from this project
must be mitigated in order to maintain the functioning ecosystem.  That is what the mitigation plan is
intended to accomplish.  The mitigation demonstrates that it is possible to have development and
recovery (as determined in the USFWS Biological Opinion).

34.  Page 2-120, paragraph 5, line 4 –  Is this correct?  If road closures would not reduce the significance of the

impact, w hy do th em?  A ccess to the e valuation  adit after the d evelopm ent pha se will be req uired on ly occasio nally

(access will n eed to be  mainta ined as this a dit will be a d esignated  emerge ncy esca pe route fo r the mine ). (S5) 

Response:  The statement is correct.  There are other mitigation measures needed in addition to the
road closures to ensure maintenance of recovery habitat. Access is maintained to the evaluation adit. 
Motorized access beyond the adit would not be available under Alternatives III and IV, but access to
Chicago Peak would be retained under Alternative V.

35.  Pag e 2-120 , paragra ph 6, line 2  – The co nclusion  that there w ill be increas ed road -kill deer is un substantia ted. 

Train spe ed on th e rail siding w ill be very low  with essentia lly no poss ibility of impa cts to eagle s. (S5) 

Response:  The statement on impacts from the railroad is not limited to the rail siding but the track
line through the area, as well as on MT Highway 200 and FDR No. 150.

36.  Page 4-124, paragraph 2 - It is not clear how the impacts and effects of all of the alternatives would be the

same as Alt. III.  Disturba nce and sub sequent mitigation  for Alt V is very different than the o ther action alternatives.

(S5) 

Page 4-1 87, paragra ph 6 – The  discussion of region al grizzly recovery is not prov ided in suitable con text.  These

“may be” comments are mostly conjecture and should be qualified as such.  What is the current bear population

and projected growth rates?  What percentage of the Cabinet ecosystem habitat would be effected by the Rock

Creek Project?  What effect will current population trends have on the bear?  (S5)

Response:  The effects analysis has been expanded to clarify the differences.  The bear population
information is found in Chapter 3 - Threatened and Endangered Species and in the Biological
Assessment.  The growth rate is unknown, but Kasworm’s data 1989-1994 suggests it is very low. 
The percent of the Cabinet ecosystem habitat impacted is disclosed in Chapter 4, Threatened and
Endangered Species.

37.  Page 4-124, last paragraph – Asarco and the agencies are currently working on the grizzly bear mitigation

package fo r the project.  Areas that ne ed additiona l work include; ( 1 ) cum ulative impacts from  the Montan ore

project and the R ock Creek P roject are overstated, ( 2 ) the con clusion that increased  recreational use of the E ast

Fork Rock Creek trail will inhibit grizzly bear movement and add to the corridor effect needs resolution, ( 3 )

increased East Fork Rock Creek trail use will be due to the Rock Creek Project, and ( 4 ) overall population

increases in the area due to the project will increase the overall use of the Cabinet Wilderness area (4-112).  The

SDEI S show s overall de crease in th e popu lation du e to the min e ( 4-127  ).( 5 ) Would m itigation lan d require ments

be for permanent easements or ownership transfers, or could they be temporary to coincide with the mine life and

suitable rec lamation  timefram e;  ( 6 ) socially cr itical road c losures ( Ch icago P eak Ro ad ) will facilitate

unnecessary hardships on the local population - alternative mitigation possibilities should be investigated to reduce

some of the negative feelings about the project based solely on road access issues.  B.A: p 30, paragraph 1 section 7

conne cting linka ge to the B itterroot system  impacts fro m the pro ject are ove rstated an d not sub stantiated, e specially

if there is an a ctual dec rease in the  overall po pulation  due to the  project.  (S5)(6809)
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Page 4-112, paragraph 1 – The indirect impact/population effect discussed previously is repeated here.  (S5)

Response:  Additional analysis has been done on the indirect effects of increased recreational use
(due to the project) and is included as an appendix in the Biological Assessment.  The interpretation
of the human population data on page 4-127 of the supplemental EIS was in error.  The population
would increase due to the mine but at a slower long-term rate than is estimated under the No-action
Alternative.  The difference is that a higher rate of increase would occur early on, due to the mine, so
the rate of increase would be less later.  Mitigation would be for a suitable time frame (as determined
by the USFWS).  Alternative mitigation to closure of Chicago Peak road were considered and
Alternative V has been changed to reflect this.  Additional analysis has been included on the effects
to the linkage to the Bitterroot system.

38.  Page 27, paragraph 6 – The conjecture that two operating mines would restrict bear movement to the point of

cutting off the lower portion of the Cabinets is not substantiated.  (S5)

Response:  The physical location of the two mines, plus activities on private lands (Skranak and
Harpole) located in the area between the two large mines, would cause displacement of bears.  While
displacement may not actually cut off the lower portion of the Cabinets, causing even one bear (due
to the small bear population size) to change its behavior and movement patterns to avoid going
through the active areas may result in future generations not learning to use habitat in the southern
end of the ecosystem. Additional analysis has been done on the indirect effects of increased
recreational use (due to the project) and is included as an appendix in the Biological Assessment.  

39.  There is an immediate contradiction in the very first paragraph of the Biological Assessment on page 14

indicating “the population is thought to be old-aged and on the decline” versus “research indicates a very slow

increase in the pop ulation.”  Do w e safely conclude  that the second co mment da ted 1996 o verrides the first

comment dated 1988?  (S25)

Response:  This contradiction has been corrected.

40.  Once again we have a real problem with your depiction of displacement of grizzly bears.  With fewer than 20

bears in the Cabinets, there is no lack of space for them.  We totally disagree that these bears and their habitat

would b e directly, ind irectly and  cumula tively effected in  any ad verse ma nner.  We  must rem ind you  that grizzly

bear recovery will take decades to achieve, and that this project will exist on a relatively minute portion of the

overall habitat for a very short window of time (3-4 decades) producing only a temporary impact.  Why are we

mitigating as if it were a permanent, long-term impact.  In all reality, the likelihood of this area being needed for

grizzly space during the life of this project is, at best, quite remote.  By the time grizzlies recover to a sufficient

population that requires availability of this area, this project will be completed and the reclaimed land will then be

fully available to them.  (S25)

Response:  Under the Endangered Species Act, space for a fully recovered population is required, not
just space for the existing population. Since there are several grizzly bears known to already use this
area as part of their home range they would be affected by the project.  Displaced bears are not able
to teach their young to use ‘lost’ habitat.  A bear generation is about 7 years, thus the project impacts
extend over 4-5 bear generations.  However, it is possible that young bears would “rediscover” the
“lost” habitat after mine closure in their search for unclaimed territory.

41.  We have placed guidelines into the mitigation proposal to discourage bears from frequenting the area, and then

we require ASARCO to mitigate the displacement we purposefully create.  This is confusing to a logical mind.  We

have limited numbers of grizzlies who have ample elbow room.  We have provided no flexibility to adjust for

displacement if and when it may occur.  Why do we have to assume it is a given when it clearly is not?  Is this how

intelligent scientists operate objective p rograms?
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Many people feel that the flexibility intended or understood in current forest plans for grizzly management has been

removed within the consultation process that shuts out the public.  We do not agree with nor accept the validity of

the application of many hard and fast standards and guidelines for grizzly recovery.  Without public acceptance and

public support and public confidence in existing standards as applied, why are we considering the imposition of

new standards that will further increase restrictions on traditional uses of people?

One of the most frequently mentioned concerns from the Noxon area has been retention of current public motorized

access to the Cliff Lake trailhead via the Chicago Peak Road No. 2741, as well as public motorized access on the

Orr Cree k Road  No. 228 5.  Your re comm ended  mitigation  of closing 2 .49 miles o f these road s will certainly

unnecessarily ge nerate negative p ublic sentiment tow ard this project.  When  the comm unity learns that these

closures are required for grizzly mitigation there could be a major risk of social jeopardy to grizzlies.  These areas

carry a long tradition for historic use including hunting, fishing, huckleberry picking, firewood gathering, skiing

and hik ing, etc.  At a  minimu m you s hould c onsider se asonal c losures, so p ublic acc ess can b e retained  from late

spring or early summer up until hunting season in the fall.  Also, snowmobile access should be retained in areas

where th is has been  possible in th e past.

Please consider the healthy bear populations in the Yaak.  The grizzly has maintained stable numbers and made

steady progress there before and after implementation of restrictive management.  Many feel these restrictions for

grizzly recov ery are tota lly unwa rranted in  the Yaak .  Historically th e grizzlies hav e adap ted and  coped w ell with

the presence of m an and m anagem ent activities in the Yaak.  Wh y is this evidence never co nsidered in these

decisions?  Cou ld it be because there  are no longtim e local residents involved  in the closed consu ltation process

that prohibits a com mon sense, p ractical perspective from  being at the table?   We understan d that grizzlies are also

more broa dly distributed in the last ten yea rs.  There seems to be  no ackno wledgme nt of these positive situations.

(S6809)

Response:  The mitigation to ‘discourage’ bears from using areas close to high human activi ty (e.g.
no clover in seed mix) is designed to maintain existing mortality risk to bears, not to keep bears from
using the area at all.  The ‘displacement’ is created by the increased human activity associated with
the proposed project, therefore mitigation is required.  

There are no new standards being applied.  New science is be used to display impacts.  Existing
standards are not being met, so mitigation is attempting to move towards meeting existing standards.

The mitigation for Alternatives III and IV recommend closing 3.49 miles combined on FDR Nos.
2741 and 2285.  This mitigation has been changed for Alternative V.  FDR No. 2741 would not be
closed in this Alternative.  While seasonal closures provide additional protection (especially during
hunting season), they do not provide appropriate use periods for seasonal habitats.

While the bear population in the Yaak portion of the ecosystem may be in better condition than the
Cabinet Mountain portion, they are still all part of the same total population that is listed as
threatened under the Endangered Species Act (ESA).  The population did not adapt or cope well with
man in the Yaak as evidenced by the fact that it was listed under the ESA.

42.  On pa ge 4-18 7 of the SE IS it states, "D ue to the len gth of the p roposed  activity (35 ye ars), the loss of a vailable

habitat a nd redu ced hab itat effectivene ss, the hab itat carrying  capacity  for grizzly bea r would b e reduce d. This

effect may be irreversible should the loss of the habitat keep the population potential below a viable level. If the

population stay s below the viable leve l, the effect becomes irretrievable w ithout large scale au gmentation . Future

augmentation may be difficult because bears may not be available for relocation from other areas and relocation

costs may increase." 
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Furthermo re, in a recent article published  in the Western New s (Libby) on 3/18/9 8, Wayne K asworm, be ar biologist

for the US Fish & Wildlife Service in Libby, reported  "Presently grizzly bear numbers are so small in this ecosystem

(Cabinet-Yaak) that the mortality goal shall be zero human-caused mortalities." 

The pro posed R ock Cree k Mine, a s described  in the SE IS, does n ot meet the  intent of the C abinet/Ya ak grizzly

recovery zone or protection for the grizzly under the federal Endangered Species Act.  (S6312)

Response:  The human caused mortality rate in the Cabinet-Yaak ecosystem has been and continues
to be zero as documented in the annual research reports by Kasworm.  Meeting or not meeting the
intent of the Cabinet/Yaak recovery zone as defined in the Grizzly Recovery Plan (USFWS 1993), in
compliance with the Endangered Species Act, is established in the USFWS Biological Opinion.

43.  The SE IS acknow ledges that there cou ld be gray wo lves moving thro ugh the projec t area, but does no t address

the potential that would be lost for gray wolves to move in and occupy the area. The discovery of the Thompson

River wolf pack and sightings of wolves in the Bull River area point to the potential for future use of the project

area. Th e propo sed proje ct, with its high  level of hum an disturb ance an d contrib ution to cu mulative  impacts, c ould

effectively remove po tential habitat for wolves in the  Cabinet-Yaa k Ecosystem.  A t a minimum , the ecosystem is a

travel corrid or for wolv es.  Increas ed traffic as a  result of the p roject prese nts a poten tial for increa sed mo rtality to

wolves tra veling thro ugh the  area. Ro ad kill has b een sho wn to be  a very larg e cause o f mortality for  gray wo lves in

the Northern Rockies.  Increased human use of the area would also increase the risk of poaching.  What mitigation,

if any, are planned for the Gray Wolf?  (S6312)(S2117)

Response:  The potential for wolves to move in and occupy the area is small.  In comparing the Rock
Creek drainage with occupied areas (i.e. Bull and Thompson River) the Rock Creek drainage is
narrow and steep and contains no undisturbed meadow complexes that would provide suitable
denning or rendezvous sites.  While they can use the area for foraging, the project does not
significantly reduce this opportunity.  There is no specific mitigation for the gray wolf.  Those
measures designed for the grizzly bear (e.g. road closures) and bald eagle (removal of road kills)
would benefit the wolf.  

44.  Sixth par agraph  "The p roposed   ... alter habitat  ..."  See Page 1-8, if significant effects results in loss of species

viability  ...; this indicates the FS should not be able to issue permit because grizzly bear is already threatened -

would this lead to re-assessing listing to "endangered?"  (S4832)(S4833)

At present, the grizzlies of the Cabinet-Yaak Ecosystem exist as a small, isolated population of perhaps 35, which

may alread y be fractured into C abinet Man s. and Yaak V alley subpopu lations. The 199 3 Grizzly Bear R ecovery

Plan lists a viable pop ulation for this area as 9 0 animals. Th e same Plan  notes that a recove red popula tion must

document 6 females with cubs over a running 6 year average. During 15 years of trapping, federal researchers have

caught a total of 18 grizzlies, only 3 were females (with or without cubs), and only one of the females came from the

Cabine ts. In additio n, the U.S . Fish and  Wildlife Serv ice has be latedly ack nowled ged tha t an uplisting  to

“Endangered” status is warranted but precluded.  We are clearly dealing here with a severely imperiled

population, which deserves the most conservative, cautious management the Forest Service can provide.

Howe ver, when  we exam ine the Su ppleme ntal DE IS, we see th at the Fo rest is surprising ly (and illega lly) headed  in

exactly the oppo site direction under all alterna tives, including the Preferred  Alternative. Page S -14 of the Sum mary

SEIS under Issue 2 tells us that Effects are predicted to impact grizzly bear habitat due to lost and reduced effective

habitat (all a ction altern atives).” On  page S -17 we fin d that ha bitat directly im pacted w ould be  483 ac res, while

Additional habitat effectiveness would be significantly reduced due to increased human activity” - 7044 acres

during construction and 6428 acres during operation under the preferred alternative (Alt. V). Moving to page S-18

we see that additional road closures would take place under Alt. V but, These additional closures....would not

eliminate the impacts nor reduce the significance of the impact on bear recovery. The project would narrow the

north-so uth mo vemen t corridor a long the C abinet M ountain s resulting in a  fragmen ted recov ery area. T he result is

a poten tial delay in th e recover y of the grizzly  bear in the  Cabine t-Yaak ec osystem d ue to the p roposed  project.”
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Unfortunately, whether reading the summary or the full Draft Biological Assessment (DBA) we find a litany of

biologica lly unsou nd, illegal, a nd unm itigated effec ts caused  by this pro ject. Cum ulatively, the y not on ly permit,

they require the Forest Service and U.S. Fish and Wildlife Service to turn down this proposal. A sample of project

problems that must be considered very carefully include:

As correctly noted on Page 14 of the DBA, “the population is thought to be old aged and in decline (Kasworm and

Manle y, 1988 ).” The later  claim of ?a very slow  increase,”  based o n know n bears in creasing  from 10  to 16, simp ly

won't hold up , either scientifically or legally. The vast ma jority of this ?increase” comes from expanded search

efforts (as noted), a flaw that was found to be ?arbitrary and capricious” in a successful challenge to the 1993

Grizzly Bear Recovery Plan.

As noted on Page 15, “dense sighting clusters” for grizzlies occur in only two locations in the Cabinets, with one

being in Bea r Mgmt. U nits (BMU's) 4,5, an d 6 - exactly whe re this project would o ccur.

The vast majority of this project lies in habitat designated Management Situation 1 (MS1), which is critical to the

grizzlies surviva l. Under “ Mana gemen t Direction ” for the M S-1 the In teragen cy Grizzly B ear Gu idelines state

“Management decisions will favor the needs of the grizzly bear when grizzly habitat and other land use values

compete. Land uses which can affect grizzlies and/or their habitat will be made compatible with grizzly needs or

such use s will be disallo wed or e liminated .”

Page 17, The Kootenai Forest Plan (USDA, 1987) establishes a maximum open road density (ORD) standard on

areas managed for grizzly bear of 0.75 miles per square mile. This same objective applies to each BAA (Bear

Analysis Area, emphasis added). On P: 29 we are told, ”The ORD standard is met in all active and displacement

BAA's. This is simply n ot true! Table 5 clea rly shows that 2 ou t of 3 directly affected BAA 's far exceed the standa rd

as does one d isplacement B AA. In add ition, Table 13 un der ?Existing S ituation”  shows tha t in BMU  #5, four o f six

BAA's fail, and in BMU #6, four of seven fail.  The Forest Service tries to further claim that it only needs to meet the

standard across entire BMU's, but its own Forest Plan says otherwise.

The DBA notes on Page 19, “Grizzly bear would be displaced from the project area (7044 acre influence zone)

during all phases of the proposed project. Displacement habitat would be provided in adjacent BAA's.” Upon

checking Appendix 5 for Mitigation, however, we find that only 2350 acres of displacement habitat is provided - the

remaining 4694 acres are simply written off. The DBA goes on to note that the presence of humans would influence

grizzly use” within 1/4 to ½ mile of physically disturbed sites and human travel routes.” This ignores the work of

Kasworm showing avoidance to 914 meters, and that of Mattson demonstrating avoidance of developments out to 4

km (2.5 mi). This mine is a “development” in every sense of the word. Finally, we are told on page 30, While direct

habitat loss is mitigated, it may not be possible to achieve “in kind” replacement due to (a) unwilling sellers or (b)

insufficient a cres availa ble in the d isturbed B MU's (o n site).  It is possible th erefore, tha t USFS  will not only  fall

well short on actua l acres, but on the qu ality of those acres as well, wh ich after all is the only thing bea rs care

about.

A related  problem  appea rs on P: 2 4-26, an d in Tab les 15-17 , where w e are told th at displace ment ac res in all

BAA's w ere chose n solely on  aspect an d elevation . We are a lso assured  that, ?This analysis method has been

determin ed to be a dequa te for a displa cemen t analysis (Ke vin shelly, U SFWS , persona l comm . 11/19/9 3).” This

suggests that prime bear habitat can be effectively determined by its altitude and the direction it faces. This is of

course biological nonsense and we are surprised that Mr. Shelly would attach his name to it - we suggest you

consult him again formally in 1998.  Grizzlies choose their habitat based on quality and quantity of food and

feeding sites , the security o f the habita t, the presen ce of breed ing and  dennin g sites, as well a s slope an d aspec t.

Forest Plan standards and guidelines for % Habitat Effectiveness (HE) are >70%. Under the preferred alternative,

all three affected BMU's fail this standard in 1998, and 2 of 3 in 1999 (Table 12, P:22). In addition, despite a

USFWS Biological  Opinion (7/27/95) requiring no net loss of core,  until  a permanent standard is established, BMU

#4 shows a 0.1 reduction in core. Given the failure of the Kootenai to mitigate 4694 acres (7.3 sq.mi.) of habitat
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loss in the previous paragraph, and its probable underestimate of avoidance around ?disturbed sites and ... travel

routes,” w e have little faith  in any of th e core figu res in Tab le 18 an d strongly  recomm end the F orest revisit them  in

light of the best available science.

Many  of the abo ve conc erns arise fro m discus sions on p ages 21 -29 wh ere the D raft Biolog ical Assessm ent details

the Fore st's 6 Objec tives to ensu re grizzly reco very. Perh aps mo st telling is the fac t that the Ko otenai cu rrently fails

to meet a ll or most of its ta rgets und er every sing le Objectiv e. Proble ms und er Objec tives 2 and  3 are pa rticularly

omino us and d eserve furth er consid eration h ere, and b y the Koo tenai.

Objective  2. Manage for an adequate distribution of bears across the ecosystem

Under this heading, the Forest and this project fail to meet Kootenai Forest standards for: (a) minimizing opening

size;(b) protecting the viability of movement corridors: (c) protecting seasonal components, particularly spring

habitat; (d ) open ro ad den sities and; (e) p roviding  functiona l ?in kind” d isplacem ent hab itat (as detailed  above).

Under Movem ent corridors” for example, the following statements are made: ?The increased traffic level on FDR

150 (2300%) would greatly reduce the effectiveness of the movement corridor between BAA's 7-6-1, 7-5-2, and

7-4-7.... A north to south movement corridor in the Cabinet Mountain portion of the CYE would be fragmented by

having two large mining operations active at the same time.... The two active mines would constrict movement and

may cut off about 22% of the CYE recovery zone.  This leaves a recovery area that is too small to support the

desired recovery population.  In addition, any grizzly bear....in the south half of the Cabinet Mountains would have

a difficult time  surviving o ver an ex tended p eriod du e to the sm all area of su itable hab itat. At a min imum , this

construction would affect 31% of the known grizzly bears in the CYE (P: 27).... Connecting linkage to the Bitterroot

ecosystem may be fragmented due to additional housing needs for ASARCO employees.” (P:30). It should be noted

that both  this project a nd the M ontano re mine o ccur at the  narrow est constru ction of the  Wilderne ss where it

already is less than one mile wide.

Objective  3. Manage for an acceptable of mortality risk 

This is a particularly critical Objective to meet since a population as small as that in the Cabinets makes extinction

solely from random stochastic events a definite possibility. The loss of even one breeding female could tip the

balance. The DBA notes, “Mortality risk would increase due to the projected increase in vehicular killed deer and

elk (up to 86%) that would draw bears to forest road 150. Vehicle traffic is projected to increase 2300% which

greatly increased the mortality risk to the bear.” Appendix 5 mitigation for the first problem involves moving

carcasses 50 feet back from the road, while the second issue will be addressed by developing a transportation plan

to reduce  mine ge nerated  traffic. Nothin g is said ab out imp lementin g the plan , making  it manda tory, or wh o will

enforce its provisions. Nothing in either of these “solutions” suggests that either problem will be solved.

The DB A men tions that 5 0-100  families (16 0-180  people) a re expecte d to mo ve into the a rea; a po rtion will hu nt;

potential mortality risk to bears increases. We are told that this impact is partially mitigated with the provision of an

I&E positio n that wo uld edu cate these n ew hun ters on grizzly  identification  and the  laws con cerning  them. Firs t,

families are made up of at least two people, which would make the above number 100-200 at a minimum, with three

or four person families giving you 150-300 and 200-400 respectively. Second, providing for an I&E position, unless

it is promp tly filled, funde d and m aintained  achieves  nothing . From o ur experie nce with th e IGBC , its

Subcommittees and the Forest Service, such positions are grudgingly filled and supported.

Throughout the DBA report we see references to the Cumulative Effects Model (CEM) Process that was employed

during this analysis - presumably to determine, quantify, and thoroughly account/mitigate for all likely cumulative

impacts (Appendix 4, P: 41). Unfortunately, this is not the case, for at least two reasons. First, as you know, none of

the recovery Ecosystems has a Grizzly CEM that is up and running, functional, and approved.  Second, the

Appendix CEM is merely the tip of the cumulative effects iceberg, focusing as it does on simply listing the effects of

this project alone in isolation from all others. As such, it is the very antithesis of a true examination of cumulative

impacts! Cum ulative effects is far more than a  cumulative total of a cres disturbed by ind ividual project eleme nts.

The Kootenai Forest is required in a CEA to look at all factors, natural and man caused, that are ongoing or
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reasonably for see able, and assess the  overall impacts on  air and water q uality, wilderness, transporta tion systems,

social infrastructure, econo mies, soils, plants and an imals.

At a minimum, to adequately address just the grizzly issues, Appendix 4 must consider in detail : (a) the small size of

this Recovery Ecosystem; (b) its small, advanced age, declining grizzly population and the genetic, demographic,

and environmental perils that implies; (c) the impacts on this Recovery Ecosystem from the Rock Creek, Montanore,

and Troy mines acting in concert with all known, or reasonably likely, timber sales, grazing allotment, roading and

developm ent; (d) the known  impacts that the po pulations of Libb y, Troy, and No xon have o n this Recovery

Ecosyste m, and  the likely ad ditional im pacts (spec ific) that this proje ct and a dditiona l use could  be expec ted to

generate; (e) the best available science from the CYE/SE, NCDE, and GYE recovery areas; (f) the cumulative

impacts of project caused traffic and development, not just immediately adjacent to this project, but along the linear

fracture zones of Highways 2, 200, and 56. All of these further fragment the overall Recovery Ecosystem and have

direct bearing on the likelihood of grizzly recovery.  (S6687)(S1823)(S6689)(S6688)

Response:  Under the 1872 Mining Act, Sterling has the statutory right to develop the ore deposit. 
Under the Organic Act of 1897 the Forest Service can regulate surface impacts of mining activities to
ensure compliance with other laws (i.e. Endangered Species Act).  So, while reasonable access can
not be denied, modifications to the Sterling proposal can be required.  This gives rise to the different
alternatives and the mitigation measures.  Re-assessment to up-list to ‘endangered’ is a decision of
the USFWS.  Their position is that is warranted but precluded due to high priorities and limited
funding.

While not all of the population increase comes from reproduction, there are verified increases that
are the result of reproduction.  This research data, in fact, does show an upward trend.  The trend is
very small, but real according to pers. comm. Wayne Kasworm USFWS with Wayne Johnson, May
28, 1998a.

The cluster of bear locations are not exactly where the project would occur.  They fall between the
proposed project and the Montanore project.

The existing conditions for the open road density would improve with the proposed mitigation.  On
ground conditions since the supplemental EIS and the analysis of open road density has been updated
for the final EIS (see Threatened and Endangered Species section in Chapter 4 and the final
Biological Assessment in Appendix B).

The displacement habitat mitigation acres are correct.  Bears are not completely removed from the
disturbed areas.  Appendix 4 of the Biological Assessment shows how the displacement level was
determined.  

The displacement analysis does not ignore research data.  In fact, Kasworm’s data show that habitat
components play a major role in determining the distance of disturbance.  The 914 meters distance
mentioned falls in Kasworm’s disturbance zone 2, which was used as expected when habitat
components were considered.  In addition, 914 meters equals 0.28 miles which falls within the 1/4 to
½ mile influence zone used.  The greater distances of bear response to human activity are the
extremes of individual bears.  The analysis includes the majority or average response distances, not
the extremes.  An analysis has been completed on the quality of the potential replacement acres. 
Priority for replacement was established, giving higher priority to ‘on site’ lands than ‘off site’ lands.
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The primary purpose of displacement analysis is to look at two broad scale bear habitat components,
spring verses fall habitat and denning habitat.  While each of these general habitats are comprised of
many individual elements (i.e. avalanche chutes, huckleberry fields, coniferous forest etc.), the
broader scale components have been defined using elevation and aspect (Kasworm and Others 1989-
1995). Since grizzly bear habitat components are generally spread evenly across the ecosystem, as
determined by physiographic features (i.e. aspect, elevation), the use of these features (as a proxy) to
determine acres of available replacement habitat is appropriate.  Formal consultation was done with
the USFWS and the results are documented in their Biological Opinion in Appendix E.  The security
of the habitat was done and is displayed as percent habitat effectiveness and core.

The core and habitat effectiveness analyzes were updated.  New mitigations included in Alternative
V would result in no loss of core in Bear Management Unit 4.  

The mitigation measures would be part of the permit.  The socioeconomic analysis of increased
human population is based on actual results from the similar situation at the Troy mine.  Family size
can range from one to many people, and the Troy mine data was used in part to determine the
estimated increases for the Rock Creek project (see socioeconomic section).  The I&E position would
be fully funded by the applicant or jointly with Noranda should the Montanore Mine be developed
concurrently with the Rock Creek project and would be a Montana Fish, Wildlife and Parks position,
not a Forest Service position.  It would be filled and supported. 

While the cumulative effects model (CEM) is not on the computer, the framework is established and
was used as part of the cumulative effects analysis process.  The effects of this project are not simply
listed in isolation from all other activities (see Appendix 7 of the Biological Assessment).  The other
resources mentioned (air, water etc.) have individual cumulative effects analysis and disclosed the
results in Chapter 4.  

The recovery ecosystem size was included as part of the analysis on grizzly bears as was the size of
the bear population (see Chapters 3 and 4, Threatened and Endangered Species.  Impacts of traffic
increases on Montana Highway 200 were part of the analysis as well. 

45.  The SDEIS acknowledges that habitat effectiveness will be reduced outside the CMW due to increased human

activity.  The  docum ent shou ld indicate  that hab itat effectivene ss will also be  reduced  inside the W ilderness d ue to

the likely increase in hum an visitation to the CM W.  There will also be in creased chan ces of bear-hum an encou nters

that could lead to  death for the grizzly, especially d uring hunting  seasons whe n so many  of these encoun ters

typically occur.

The SDE IS also conclud es that grizzly habitat will be fragm ented, that current m anagem ent is not meeting reco very

requirements, and that the proposed mine will further impair the ability to meet grizzly recovery goals.  We believe

this is a violatio n of the E ndang ered Sp ecies Act a nd that n o additio nal imp acts to grizzlies o r their hab itat should

be allowed until the recovery of the species can be secured.

The pro posed m itigation is ina dequa te becau se there will b e a net loss fro m the am ount of h abitat tha t is currently

available to grizzlies and other wildlife.  The required mitigation should not only secure existing habitat (the

propos ed action ), but it should  secure an d restore p otential ha bitat that is no t now av ailable to g rizzlies.  This

"new" habitat would replace the habitat that will be lost due to the mine, resulting in no net loss of habitat.  The

amount of habitat required for mitigation must take into account not only the acres directly affected by the mine, but

also the loss of habitat effectivene ss.
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The lan ds used fo r mitigation  must be sp ecifically iden tified and a cquired  prior to the sta rt of any m ining op eration. 

Monitoring must be in place to gauge the effectiveness of any mitigation effort, and additional measures must be

identified in the event initial mitigation efforts fail.  In any case, mining should be stopped and reclamation started

immediately sh ould the com pany fail to meet its mitiga tion requiremen ts.  (S6348)

Response:  Additional analysis was done on the impacts of increased recreation use to bears in the
Cabinet Mountain Wilderness and a new mortality risk analysis was completed (see Biological
Assessment in Appendix B).  Violation or compliance with the Endangered Species Act is shown in
the USFWS Biological Opinion.)

Habitat restoration is part of the mitigation plan.  Loss of habitat effectiveness is part of the
mitigation effort (see Biological Assessment - Appendix B).  Monitoring is planned to ensure
effectiveness of mitigation measures.

46.  Pag e S-18. Is th e increase d likelihoo d of road kill and the refore an  increase in  the poten tial for vehicle

collisions w ith feeding  bald ea gles the on ly threat to this sp ecies from  Alternative  V? Wh at abou t loss of hab itat?

Increase of heavy metals in the food chain?  (S3462)

Response:  No, mortality risk due to vehicles is not the only impact.  All the potential impacts are
identified in Chapter 4 in the Threatened and Endangered Species section.

47.  Pag e 2-120 . Re: grizzly b ear mitiga tion. "M itigation w ould be  phased  in over the  start-up pe riod and  be in

place by the start of full operations." The only mitigation that I can find are road closures, employee busing, and

road kill removal. What then does this statement mean? That all roads would be used during the initial construction

period? That busing would not begin until full operations? By which project year would the mitigation be in place? 

(S3462)

2nd paragraph"Mitigation  ... phased in  ...".  Mitigation should precede habitat degradation.  (S4832)(S4833)

Response:  The mitigation measures are identified in the mitigation plan (see Biological Assessment
in Appendix B) and summarized in Chapter 2, Alternatives Descriptions. Mitigation is required to be
done prior to on ground disturbance.  The ‘phase in’ refers to implementing mitigation ahead of each
year’s activities (i.e. prior to starting exploration adit work, mitigation will be done that is needed to
eliminate or reduce effects of this activity).  Prior to starting construction of mill site, mitigation will
be done that is needed to eliminate or reduce effects of this activity, etc.

48.  Page 2-120. "Migrating peregrine falcons would continue to use the Clark Fork drainage." But how would they

be effected under the various alternatives?  (S3462)

Response:  Effects to peregrine falcons are shown in Chapter 4.

49.  Tho ugh the  SDEIS  recogn izes that there  will be irrevers ible nega tive impa cts to grizzly be ars in the C abinet-

Yaak ec osystem th e magn itude and  potential c onsequ ences of th ose impa cts is undere stimated.  T his

underestimation gives the illusion that mitigation, through “enlightened” management practices, habitat

acquisition, completion of current projects and limitations on future projects, will enable bears to persist in the

area.  Such efforts may be sufficient if the bear population was stable or increasing and impacts from the Rock

Creek project were the primary stresses on that population.  This is not the case with the Cabinet-Yaak grizzly bear

popula tion.  

The grizzly bear po pulation in the Ca binet-Yaak is, at best, preca rious.  This popula tion is stressed across the entire

ecosystem by continuing impacts from past and ongoing management actions and additional impacts from new

development projects, of which Rock Creek is only one, Bears in the Cabinet-Yaak are increasingly feeling the

effects of local and region al human  population g rowth.  Grow th in human  population h as resulted in more

residences within the bear’s usual territory and with more humans entering back country areas for recreation,
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which increases the probability of bear mortality.  The combination of an unstable bear population and

deteriorating habitat quality throughout the ecosystem makes the mitigation efforts discussed in the SDEIS

inadequate.(S6680)

The SDEIS, furthermore, fails to look at the consequences of deterioration of habitat suitability at regional and

population levels.  Because the Cabinet-Yaak bear population is very small and potentially isolated from other

populations of bears the consequence of the loss of an individual is much greater than the loss of an individual in a

larger population where there are potential replacements.  At the regional level the Cabinet-Yaak will be an

important link in establishing genetic connectivity with larger, more diverse, Canadian populations and re-

introduced grizzly bears in the Selway-Bitterroot ecosystem, Such linkage is essential to the long term recovery and

persistence of bears in the Selway-Bitterroot and Cabinet-Yaak ecosystems. ..... The regional increase in human

popula tion, by itself, will ca use a do wnwa rd trend in  these con ditions tha t must be ta ken into a ccoun t in the ana lysis

of the environmental impacts of individual projects.  (S6680)

Response:  Adequacy of the mitigation measures is determined by the compliance with the
Endangered Species Act, which is demonstrated through the USFWS Biological Opinion (see
Appendix E).  Analysis of regional human populations is beyond the decision scope of this project. 
Population analysis at the county level is included in the analysis.

50.  " Takings are assessed at $25,000 per individual with the specific human bearing responsibility.  Does

ASARCO plan to provide a fund for its employees to inadvertently "take" bears through roadkills?  (S4832)(S4833)

Response:  There is no ‘fund’ planned for Sterling employees that might “take” a grizzly bear.  The
individual that does this is liable.

51.  Is removing roadkills really a viable mitigation for loss of habitat/potential loss of individuals as a result of

mining activities?

 An arg umen t could be  made th at remov al of deer a long the ro adwa ys does n ot mitigate  for loss of ba ld eagle

individuals or their ha bitat as a result of mining  activities. Mitigation is avoid, reduce, compensate.  "The potential

to lose a member of the existing bald eagle pair  ... would significantly affect recovery  ...".  This is important - the

eagle is a listed species - the recovery plan guidelines have not been met in the area.  (S4832)(S4833)

Response:  Assessment to list a species as ‘endangered or threatened’ is a decision of the USFWS.   

The removal of road kills that could become a grizzly bear’s or an eagles meal is intended to reduce
mortality risk to the bears or eagles from project traffic back down to or near existing levels.

52.   3rd paragraph.  How about FS sensitive species - effects to them do not involve potential for listing if habitat

or popu lations red uced?   Who is ass essing the re gional in dividua l popula tions for po tential to up grade th e "listing."

(S4832)(S4833)

Response:  USFWS has the responsibility to assess and determine if a species should be listed as
threatened or endangered.  The Rock Creek project would not result in a trend towards federal listing
of any Forest Service sensitive species.

53.  Page 1-8 3rd paragraph "KNF is required by [ESA] to ensure that  ... actions  ... will not jeopardize  ... or

result in destruction or adverse modification of critical habitat?" Has critical habitat in this area been identified for

any species - if so will any such habitat be impaired – where in DEIS is this stated?  See BA's.  "If the significant ...” 

See BA 's and S-1 7 and S -18 – Sh ould on e believe n o species v iability will be im paired b y the proje ct?  It is stated in

BA that there will be some.  (S4832)(S4833)

Response:  Critical habitat has not been designated for any species, therefore it can not be impaired.
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54.  Pag e 1-15 4 th parag raph W hat is the U SFWS  role - wha t is their stance o n bald e agle imp acts and  grizzly

habitat loss?  Do they have sufficient material to accurately evaluate the project’s impacts.  Which district/location

of FWS is responsible?  When is the Biological Opinion due?  When is it up for review/appeal? Pg 2-2 Issue 2 This

requires FWS involvement in every step.

Page 2-2 Issue 2 - This requires FWS involvement in every step.  What is their involvement and has there been an

Biological Opinion filed?

Page 4-184 un der "T & E Species" " ... grizzly bear use in the  ... area  ... may be delayed for 50 years or mo re."  Is

this keepin g in line with  the ESA ? Need  USFW S input.

Page 4-187 under "T & E Species" "This habitat loss could further reduce  ... to a point  ... a viable level of grizzly 

... could not be supported."  Is this in keeping with ESA to not detrend a species?  USFWS response.  (S4832)

(S4833)

Response:  The USFWS’s role is to review and ensure the project complies with the Endangered
Species Act.  This is done first through informal conferencing and then through formal consultation
and providing a written response (Biological Opinion).  The Biological Opinion provides mandatory
terms and conditions and may provide reasonable and prudent alternatives as well as optional
conservation measures.  The Helena office of the USFWS was responsible for this project.  The
Biological Opinion has been completed (see Appendix E).  The Biological Opinion contains the
decision regarding the “Jeopardy” determination.  The USFWS determined that the project as defined
by Alternative V is likely to jeopardize the continued existence of grizzly bears in the CYE.  The
USFWS believes implementation of the reasonable and prudent alternative would avoid jeopardy. 
Further, the USFWS believes implementation of the reasonable and prudent measures are necessary
and appropriate to minimize incidental take of grizzly bears (USFWS 2001).  The terms and
conditions have been incorporated into Alternative V in the final EIS (USFS KNF 2001a).  Through
the NEPA process the Record of Decision may be appealed. There has been a representative of the
USFWS on the Interdisciplinary Team since the start of the project.

55. Page  2-78  2nd paragraph"Although the securing of private land  ..."  If road closures are 'mitigation'  how do

these affect th e multi-use  compo nent of the  FS ma ndate?   Does this m ean priva te people  may no t be allowe d in

certain public areas because they are to be used for 'mitigation' (for loss of habitat proposed by ASARCO)?  Is the

public being punished for loss of habitat for species negatively affected by ASARCO's proposal?  If the "’mitigation’

would  secure  sites", d oes this  occur  on FS  lands w here h uma n deve lopm ent is no t allowe d to oc cur?  T his isn't

mitigation  for loss of spe cies habita t!  "Other c oncurre nt mitigatio n  ... would  be fund ing  ..."  Do es this transla te to

ASARCO paying some groups instead of focusing on avoidance?  This is not mitigation in the standard ARC format

(Cooper et al).  "... inform and educate to the public ..."  Does this translate to ASARCO educating the public about

how mining activities result in loss of habitat for ESA-listed and FS sensitive plant and animals species?  "The

reduction of mine-related traffic proposed for inclusion  ..."  This sentence does not make sense - "mine-related

traffic is proposed for inclusion?"  (S4832)(S4833)

Response:  The mitigation to close roads does not affect the multi-use component of the Forest
Service mandate.  However, road closures do result in changes in how the public use some areas.  
Driving a car or all-terrain vehicle to access an area would be replaced by walking, horseback riding,
or mountain biking.  The identification of ‘replacement’ acres is not possible until after mitigation is
in place (see response to comments earlier in this section).  The sentence should read: “The reduction
of mine related traffic (as proposed in the Wildlife mitigation plan), and the road closures would also
benefit threatened and endangered species such as the grizzly bear.”
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“Funding” refers to funding an information and education position with the Montana Department of
Fish, Wildlife, and Parks either entirely by the applicant or jointly with Noranda should the
Montanore Mine be developed concurrently with the Rock Creek Project.  The person in this position
would help educate local people about threatened and endangered species, sensitive species, how to
avoid or prevent or minimize encounters with predators such as grizzly bears, and what actions the
public can take to enhance awareness and knowledge about our rarer plant and animal species.

56.  Pag e 2-120  under " Grizzly Be ars" AS ARCO  admits to a  reduced  "habita t effectiveness"  of 7,044  acres.  This is

a listed species.  This is significant.  USFWS response needed.3rd paragraph "Bears  could b e displace d  ..."  Does

this mean  that grizzly-h uman  interaction s could b e increase d?  Into N oxon a nd the H wy 200  corridor?   Will

ASARCO compensate for loss of livestock, pets, or small children due to bears being displaced as a result of mining

activity?

4th paragraph "The existing bear management standards are not being met in Rock Creek  ... the area is not

meeting requirements for bear recovery  ..."  The proposed project " ... in further decrease in the grizzly bear

standards  ..."  Is this not considered "jeopardizing the species?"  Has an analysis been done on the importance of

the grizzly population  in NW Mo ntana com pared to that of the U S as a who le to determine if this impac t is severe

enough to compromise potential for recovery.  Where else in the US is the grizzly population on the rise and

recovering (as a mandate of the ESA).  USFWS response needed.  (S4832)(S4833)

Response:  The USFWS has responded, to changes in habitat effectiveness and the other points
raised, in their Biological Opinion. Yes, bears being displaced can mean increased human/bear
encounters.  Displacement location is most likely to be further away from human activity rather than
towards Noxon or Montana Highway 200.  Jeopardy or non-jeopardy is determined by the USFWS
and shown in their Biological Opinion in Appendix E.  The Biological Opinion contains the decision
regarding the “Jeopardy” determination.  The USFWS determined that the project as defined by
Alternative V is likely to jeopardize the continued existence of grizzly bears in the CYE.  The
USFWS believes implementation of the reasonable and prudent alternative would avoid jeopardy. 
Further, the USFWS believes implementation of the reasonable and prudent measures are necessary
and appropriate to minimize incidental take of grizzly bears (USFWS 2001).  

57.  Page 2 -125  last parag raph and  first on 2-126.   Who  picks up the tab for ro ad closures, ma intenance of ga tes,

etc.  What additional land does the public lose potential for multi-use, when ASARCO needs to find over 2,000 acres

for "mitigation."  Are the bear already using this >2,000 acre somewhere?  Have there been studies to indicate that

they have not, and with road closure and conservation easements will bears freely go into these areas and feed and

breed?  (S4832)(S4833)

Response:  Sterling would provide the funds to implement and maintain the road closure mitigation
measures.  Bears are currently using some of the proposed mitigation lands, while others are not
being used for a variety of reasons (including high open road densities).  With road closures the lands
will be more effective as bear habitat and bear access to the lands would be better due to reduced
open road density.  Refer to earlier comments on location of mitigation lands.

58.  Volu me II D raft BA p age 10  4th full para graph H ow do T roy Min e projectio ns relate to a ctual disch arges with

respect to p ollutant lev els?  Last pa ragrap h "An  estimated  140 ac res  ... could b e develop ed  ... reduc ing bald  eagle

habitat." Then would ASARCO need to produce 140 acres of bald eagle habitat? Along the Clark Fork River? 

(S4832)(S4833)

Response:  The ore body content and the mining process used at the Troy Mine are very similar to
those in the Rock Creek situation.  The assumption follows that the discharges from Rock Creek
mine will be similar to those of the Troy Mine.  Sterling would not be required to produce
replacement acres for the bald eagle.  This is because actual levels of new constructed homes is
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unknown due to the actual ratios of hiring locals verses non-residents.  The estimated 140 acres of
new home construction is an estimated based on the company’s goal of 80 percent local hires and
would be considered an indirect impact from the project.

59.  Page 12 - 1st paragraph - Effective mitigation is removing roadkills.  If this is true, what is percentage of food

habits is scavenging to fishing?  Is this removal of roadkill going to avoid, or compensate for loss of habitat/food

supply?  "Low risk of long-term effects of heavy metals."  Metals are accumulative.  Any risk is unacceptable.  2nd

paragraph "No additional mitigation required  ..."  The only 'mitigation' is removal of roadkills?(S4832)(S4833)

Response:  The actual percent of scavenging to fishing for food by bald eagles in this area in
unknown.  However, both are known to occur and higher availability of vehicle-killed animals is
known during the winter and early spring months.  Removal of road kill is not intended to
compensate for loss of habitat or food.  It is  intended to reduce the mortality risk of being hit by a
vehicle.  Other mitigations are identified.  They include busing employees and piping ore instead of
hauling it in large trucks under Alternative V.

60.  Page 1 4 - 1st paragra ph - "Mitigation   ... should be effective in offsetting the increa se in mortality risk  ..."  Is a

mitigation to be considered anything to reduces potential additional loss of ESA-listed species?  (S4832)(S4833)

Response:  Mitigation is anything that avoids, reduces, or compensates for an unacceptable adverse
effect.

61.  Pag e 27- 6th  paragr aph - R ecovery z one is dim inished b y existing m ining activ ity - the prop osed pro ject would

reduce the recovery zone and its concomitant recovery goals by even more.  This is not permitted under ESA.  What

about the next project proposal that reduces the grizzly recovery by another 30%?  (S4832)(S4833)

Response:  The recovery zone and goals remain the same size, however the effectiveness of the area
changes.  Compliance with the USFWS Biological Opinion results in meeting the Endangered
Species Act.  The ‘next’ project proposal would be required to complete its own NEPA analysis and
include this project as part of the cumulative effects.

62.  Page 46 under #3 "Daily removal  ... of [roadkill] carcasses  ..."  Only after three years of monitoring?  How

many T & E individuals can be lost before MFWP and USFWS do something about loss of habitat and degradation

of food so urces (con tamina tion with m etals)?  Loss o f habitat is wid ely regard ed as the m ost contrib uting facto r to

species de clines.  Not ro adkills und er #5. "W ork with o ther mine s  ... to fund  ... in grizz ly bear co nservatio n."  This

is ASARCO giving money to say mining disturbs 7,000 acres of habitat, so we (the public) should be more careful

with our use of grizzly habitat.  (S4832)(S4833)

Response:  Removal of road kills would continue from start of the project until the U.S. Forest
Service and U.S. Fish and Wildlife Service (USFWS) determined that the mitigation was not needed. 
The three years of monitoring during full operation refers to how many years of daily monitoring of
the numbers of road-killed deer and elk on Forest Service roads in the area and submittal of annual
reports would be required from Sterling to document actual impact on these species and potential
impact to bears and eagles should the road kill not be removed.  The monitoring of mitigation
measure effectiveness would be done through Memorandum of Understanding between the
appropriate agencies.  Measures determined to be ‘ineffective’ would be modified immediately upon
determination of ineffectiveness.  The USFWS response to mitigation measures is in their Biological
Opinion.  

63.  Page 47 - under #8.  "Clover will not be used during final revegetation."  How about during initial reveg

efforts? (S4832)(S4833)

Response:  The final EIS changes this to include revegetation during all phases.
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64.  Pag e 3-77  T he mov ing wind ows BL OT TE ST on th is page a nd for 10  pages in  Appen dix 6 are o f little use to

the lay pu blic in their lay out or their e xplana tion.  The g eneral ou tline of BM U's in figure  3-10 on  pg. 3-75  is

similarly wo rthless whe n it does no t overlay a  topo m ap listing va rious land marks su ch as strea ms, mo untains e tc. 

A more perceptible intent of all this fuzzy material is to obfuscate the cumulative effects issue concerning the

continued existence of the Grizzly bear and the development of these mines.  It is apparent from reading the

Noranda / Montanore EIS that mitigation for the Montanore project consisted of the Grizzly bear moving into some

of the adjacent B MU's that will now  be impacted  by the propo sed Asarco R ock Creek pro ject.  The agencies a re

ducking the truth on this issue and doing so at their peril  .(S614)

Response:  See section addressing Grizzly Bear under Threatened and Endangered Species in
Chapter 3 of the final EIS for explanation of core habitat analysis.  Detailed maps at more readable
scale are available upon request.  Displacement areas are not the same (see Appendix 7 of the
Biological Assessment in Appendix B of the final EIS).

65.  We must re-emphasize that we take a solid position in favor of retaining full use of public access into traditional

recreation areas beyond the mine site for hiking, fishing, hunting, huckleberry picking facilitated by motorized

access along all current open roads to the Cliff Lake trail head (2741) and Orr Creek (2285) and the unnamed road

(2741X).  We do not approve of any road closures to reduce public access solely to mitigate supposed negative

impacts to  grizzly bear s.  This is peop le control, p ure and  simple, no t grizzly bear m anage ment.   (S25)
Response:  Grizzly bear researchers such as Kasworm, Mace, and Manley have demonstrated the
negative reaction of grizzly bear to human activity on roads.  Their current research supports road
closures as an effective grizzly bear management tool.  Alternative V would keep FDR No. 2741
open.  Access to trail heads would be provided, however trail head locations may be relocated during
the life of the project (i.e. Trail 932).

66  How does this project avoid ?take” ha ppenin g to the en dange red specie s? FWS  written statem ent shou ld

address th at everythin g is done  reasona bly, and  pruden t to protect the  species an d to con serve listed sp ecies. 

(S3655)

Response:  A taking may occur under the Endangered Species Act with permits issued by the USFS
and DEQ.  The USFWS Biological Opinion identifies all reasonable and prudent alternatives and
mandatory terms and conditions to ensure conservation of listed species.  The Biological Opinion
also identifies occurrence of incidental take.  Changes to the agencies mitigation plans were
incorporated into Alternative V in the final EIS as a result of the requirements in the terms and
conditions in the Biological Opinion (USFS KNF 2001a).

67.  Lynx would likely be impacted by habitat degradation and loss, fragmentation, and increased mortality, but

discussion of impacts to the lynx in the SEIS is very limited.  Population data on lynx in the Cabinets are lacking

and efforts should be made to collect data on the status of the lynx.  In addition, when available, findings from

ongoin g studies o f the lynx in th e Yaak sh ould be  incorpo rated.  (S63 12) 

Response:  The impacts you mention for lynx were considered in the effects analysis.  Efforts to
collect data on lynx status on the Kootenai National Forest, as well as adjacent forests,  is ongoing.
The best available data, including the findings from the Yaak, were incorporated in the Lynx
Conservation Strategy used in the effects analysis.  

68.  The Forest Service is using models to estimate the amount of denning and foraging habitat available in the

project area.  It concludes that habitat is limited, especially in the southern portion of the forest.  The Kootenai

Cummulative Effects (CEM) Model referred to on page 3-62 appears to be the model deemed most reliable by the

Forest Se rvice.  Wha t assump tions und erlie the mo del?  Ha s this mod el been p eer review ed by the  genera l scientific

comm unity?  (S6 312) 
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Response:  The model can be reviewed as part of the project file, including the assumptions used to
develop it.  The model was the result of a task force of Kootenai National Forest (KNF) professional
wildlife biologists and other professional specialists and was reviewed by lynx specialists outside the
KNF.  

69.  Even  if the CEM  model h as accu rately proje cted that th e amou nt of suitab le foraging  and de nning h abitat is

limited, it could be argued that the loss of even a small amount of suitable habitat could have significant impacts on

lynx.  Ho w muc h suitable h abitat wo uld be lost?   Is the Fore st Service cu rrently me eting its respo nsibilities to

provide sufficient habitat in its lynx management units to maintain minimum viable populations?  If not, than the

loss of any amount of suitable habitat due to the proposed mine would likely result in a trend toward listing for lynx.

Will habitat mitigation measures be proposed for the lynx?  If so, can enough suitable habitat be acquired?

Relatively large, undisturbed areas such as the Cabinet Mountains Wilderness Area connected to zones with low

road de nsity are ne cessary to m aintain via ble pop ulations o f large carn ivores such  as the lynx .  (S6312 ) 

Response:  The amount of suitable habitat directly lost by the project is listed in the Chapter 4 effects
analysis.  The amount of habitat available is only one of the factors in lynx recovery.  It was
concluded the Lynx Management Unit (LMU) associated with this project was not a major factor. 
The loss of a small amount of suitable habitat may not contribute to a take if insufficient quantities of
habitat are available regardless of project effects.  In other words, if 30% foraging habitat is needed
within a LMU, and only 5% is available, then the further short-term loss of a fraction of a percent
would not make the difference between lynx occupancy or not because it's already insufficient.

The Forest Service is managing its responsibilities on lynx habitat in several ways, including those
outlined in Chapter 3 section on lynx.  Lynx habitat is a long-term management responsibility
because of the dynamic nature of the forest, and because lynx need habitat in both the early and late
seral stages.  A review of the existing condit ion of the Kootenai National Forest indicates that some
LMU's meet the guidelines established under the Kootenai National Forest's Lynx Conservation
Strategy and some do not.  This may not necessarily be because of management activities, since
stands established decades ago, or burned in large fires, may not be in proportions considered
optimal for lynx management. 

Mitigation is required only if an effect is expected, and the analysis concluded that the project would
not be likely to adversely affect lynx or its habitat. 

70.  The CE M mod el does not add ress the importanc e of travel corridors, cum ulative impacts from  other activities,

or direct m ortality facto rs.  All these fac tors-- direct, ind irect, and c umula tive must b e addre ssed to pre dict impa cts

to lynx with  any reliab ility.  When a nalyzing  impacts to  large carn ivores, cum ulative imp acts beco me extrem ely

important.  The SEIS makes no mention of the Montanore mine, the Fourth of July mine, and Way-Up mine road

building prop osals, or the propo sed Treasure M ountain Ski reso rt.  Wildlife habitat would be  fragmented b y these

propos als, travel co rridors wo uld be d isrupted o r severed, a nd the cu mulative  impacts fro m all these  projects wo uld

contribu te to loss of suita ble hab itat, fragme ntation, a nd mo rtality.  (S631 2) 

Response:  The importance of travel corridors, cumulative effects and direct mortality are factors that
are addressed in the Chapter 4 effects analysis for lynx.  Cumulative effects were noted for those
species that would be affected by each of the other factors, and are recorded in the cumulative effects
section of Chapter 4.  Some of the projects you list were not deemed to have any cumulative effects
to the species analyzed in detail, or species in general, so they were not listed in the section. 
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71.  The la rge increa se of traffic on  FDR  150 wo uld lead to  increased  disturban ce and in creased m ortality due  to

road kills.  On page 4-105 there is a mention of animal-friendly crossings.  What would these entail?  Would they be

similar to Florida's panther crossings?  How effective are those?  Would this mitigation be part of an operating

permit sho uld one  be issued?   (S6312 ) 

Response:  The effect of increased disturbance and mortality is noted in Chapter 4.  Animal friendly
crossings would need to be designed into the road specifically for the site.  The concept of animal-
friendly crossings is relatively new, particularly for small roads such as FDR No. 150, so data on
effectiveness is very limited and not very comparable.  Animal friendly crossings would be design
features incorporated into the transportation plan, a required part of the operating permit. 

72.  Poaching of lynx also would likely increase due to increased human use of the area.  The loss of even one

animal could have significant impacts.  Note that in Montana the hunting quota for lynx for the entire state is two

anima ls.  (S6312 )  

Response:  The history of lynx sightings in the area do not support a conclusion that poaching of lynx
would likely increase.  The risk of mortality would be marginally increased because of increased
human use, but the actual likelihood of that occurring would be very remote given the lack of suitable
habitat and apparent lack of individuals present. 

73.  Given that the proposal to list the lynx as threatened is expected in June, a much more thorough analysis of

impacts to lynx is called for.  How much more analysis is the Forest Service proposing to do if the lynx is proposed

for listing?  W ill cumula tive impa cts to lynx be  looked a t?  (S631 2) 

Response:  The level of analysis depends partly on the extent of impact expected, as well as a
species' legal status.  The effects analysis determined that lynx were not likely to be adversely
affected, and further review pending the legal status change for lynx did not reveal additional
analysis to be warranted.  Nevertheless, lynx were included in the final Biological Assessment (see
Appendix B) as a proposed species.  The cumulative effects of this and other projects were reviewed
for the supplemental EIS and further reviewed for the final EIS.

74.  DEIS p. 4-91/SDEIS p. 4-89.  The information on the lynx has been rewritten for the SDEIS.  The importance of

trapping risks has been downplayed.  The specific wording corrections that were made in the errata sheet were not

included in this rewrite.  (S3462)

Response:  Errata items were pertinent only to the draft EIS, and many sections were entirely updated
making the errata irrelevant.  Trapping risks to lynx were considered less of an issue in the analysis
for the supplemental EIS than in the draft EIS, although it is noted in the supplemental EIS as well. 
This was because of the much greater information available for the supplemental EIS on quantity of
suitable lynx habitat within the project area and areas affected by the increased human population
attributable to the proposed Rock Creek Mine project.  As noted in Chapter 4, the number of lynx
present historically in the area supports the conclusion of limited habitat availability.  In addition,
trapping of lynx is under management control of the Montana Department of Fish, Wildlife, and
Parks, and seasons can be regulated according to need.

75.  There seems to be some glaring discrepancies between the Draft EIS and Supplemental with regards to the

extent and severity of the effects of the action alternatives on wildlife species.  These need to be rectified.  How

could one document state that.  The proposed project would result in loss or degradation of lynx habitat... and the

other state “Lynx habitat would not be significantly affected..  This is just one example.  What evidence is presented

in the supp lementa l for down grading  the effects from  significant”  to less than sig nificant.  (S4 922)  

Response:  The draft EIS stated that there was inadequate information known about lynx (and fisher
and wolverine) within the project area and planning area to make a reasoned determination of effect,
and no determination of effect was rendered in the Draft Biological Evaluation.  In the supplemental
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EIS, it is noted in Chapter 3 that several major advances in information on lynx habitat were made,
including completion of a forest-wide habitat assessment and development of a conservation strategy. 
Research on lynx occurring after the draft EIS, including the Kootenai National Forest population,
provided important data to help determine the project's effects.  The information used to determine
the effects of the project on lynx in the supplemental EIS is presented in Chapters 3 and 4.
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TE-501  Aquatic T&E Species

1.  We conclude that no further mitigation is necessary to protect the Bull Trout. (S67)(S5813)(S5827)

The SDEIS Summary concludes, All action alternatives would impact resident populations of bull trout and

westslope cutthroat trout in Rock Creek.  These impacts would be the result of increased sediment loads from road

construction an d runoff (S-19).  Clearly, there  is no action alternative tha t adequately pro tects and restores these

native trout species.  Until such an alterative exists, the no action alternative is the only legal option for the

decision-maker to choose.  (S22)

Potential impacts from additional sedimentation and other water quality impacts may adversely impact fisheries

and aquatic life, including bull trout in the Rock Creek drainage.  (S146)

The project does not adequately address the potential for loss of bull trout and westslope cutthroat. (S5040)(S5060)

(S5069)(S5777)

The Supplemental Draft Environmental Impact Statement (SDEIS) fails to use the best and most recent information

about these resources and fails to ensure the long-term viability of the bull trout and westslope cutthroat trout. (S22)

There is no scientifically supportable evidence that the mine will harm the bull trout in Rock Creek (much less the

grizzly bear).  Even if bull trout in Rock Creek were affected it would have no effect on the general bull trout

population of North Idaho or Northwest Montana since the Rock Creek population is isolated by the Cabinet Gorge

and Noxon Rapids dams.  (S3424)

The pro posed R ock Cree k mine p oses a serio us threat to th e native b ull trout po pulation  in Rock C reek.  To m itigate

this threat, A sarco sho uld be req uired to red uce existing  sedimen t sources, sh ow that th e mine w ill not violate

regional fish habitat protection standards and, use double walled pipelines that are resistant to corrosion with leak

detection systems.  (S3971)

Can yo u hone stly tell me tha t the propo sed minin g opera tion wou ld not wo rsen the plig ht of the en dange red bull

trout?  (S4645)

What about the bull trout?  How can anyone justify endangering this small remaining population? (S5122)

The impacts to the bull trout are unacceptable and would violate current laws by affecting the viability of the local

populations.  (S5484)

Impact on the crucial population of adfluvial bull trout is likely to be substantial, even devastating. Given the

current status of the bull trout (truly endangered), any adverse impact must be avoided. Also, given the extent of

operations at the proposed mine, it appears to be highly unlikely that adverse effects can be avoided even if Asarco

develops a management plan and seriously tries to implement it. The plan must be com pleted an d subjecte d to

critical review by agencies and the public before a perm it is issued. The re also m ust be pro visions in the  permit to

suspend  operatio ns at the m ine if it becom es eviden t that the bu ll trout pop ulation is b eing ad versely imp acted. 

(S6681)

Response:  Alternative V has been revised to include more specificity for sediment mitigation in
Rock Creek only, and to ensure protection for aquatic biota in Rock Creek.  This, together with many
other protection and abatement measures (see bull trout Biological Assessment in Appendix B), will
result in greatly reduced adverse effects to bull trout and other aquatic biota.  However, increased
sediment loading during project construction is still likely to adversely affect bull trout individuals. 
There is a high likelihood that all protection and mitigation measures will result in an improving
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trend in aquatic resources over the life of the project absent a catastrophic or accidental event.  The
effects analysis takes into account fish behavior and environmental variability.  Please see Chapter 4
Aquatics/Fisheries for the updated analysis of effects. 

Revisions to Alternative V now protects the Rock Creek bull trout subpopulation.  The decision
documents alone, for this final EIS, would not allow Sterling to immediately begin mining - the
applicant must submit a number of additional highly detailed operating plans that conform to the
final EIS requirements.  In other words, the decision would specify the conditions that must be
satisfied by the applicant, and the operating plans provide the operating rules under which the project
will be administered.  The law provides for suspension of activities if the project, impacts or
monitoring results are out of compliance with the administrative and regulatory conditions.

2.  The SDEIS contains no tried and dependable science to neutralize the inherent risks that the process of mining

brings to b ull trout.  (S66 29) 

Response:  The Agencies have examined every conceivable outcome of the project, identified those
effects that are likely and specified mitigative and protective measures to avoid or minimize them,
and acknowledged that a few unforeseeable events do pose a limited risk that cannot be eliminated
and is greater than the outcome of No Action.  In some cases, the Agencies relied on best
professional judgement in instances where a strict quantitative evaluation was not possible.

3.  Scientists have found genetically-pure populations of westslope cutthroat trout in the Rock Creek drainage.  In

addition to permanent, resident populations, there is also evidence of bull trout migration from Cabinet Gorge

Reservoir into Rock Creek for spawning.  Existing sediment levels, however, are high and potentially impact

spawning areas in the RC-2 reach.

The anticipated habitat degradation from the ASARCO mine could result in non- native fish gaining a competitive

advantage over native bull trout and westslope cutthroat trout.  The increase in sedimentation due to the mining

activities wa s not qua ntified or fully a nalyzed .  Potential fu ture redu ctions do  not mitiga te the sedim ent impa cts to

native fish.

The SDEIS states, Although Alternative V contains a requirement for implementing a sediment source identification

and reduction plan, the lack of specific mitigation meant that the effects of this mitigation could not be quantified

and incorporated into the WATSED model (4-74).  Why is there no specific mitigation plan?  How will the public be

able to comment on the effectiveness of this mitigation plan.  We are concerned that many of these planned

mitigation measures will not have public or scientific review.

Page 4 -74 of the  SDEIS  states: "H owever , since very little sp awning  habitat is av ailable, an d availab le gravel in

mainstem Rock Creek already contains a high level of fine sediment, any short-term increase in the percentage of

deposited  fine sedim ent in these  spawn ing substra tes would  further redu ce surviva l to emerg ence an d poten tially

contribu te to elimina tion of reside nt fish pop ulations.  To  the limited e xtent that m igratory b ull rout are p resent in

Rock Creek, reduction in spawning success in Rock Creek could also impact fish populations in Cabinet Gorge

Reservoir."  Such impacts are not allowable.  (S22)

The Cumulative Effects of the Existing Poor Condition of Fish Habitat Combined with the Inevitable Impacts of

Mining Activities will Adversely Affect Bull Trout in Rock Creek.  It is abundantly clear from the BA's description

that fish habitat in Rock Creek is currently in a degraded condition.  An excess of fine sediment and a lack of large

wood y debris is alre ady limitin g spaw ning an d rearing  of bull trout in  the main  stem of Ro ck Creek .  

A new bridge will also be constructed on the West Fork which will provide a crossing for the slurry, discharge and

other pipelines in addition to the access road.  Although the BA makes light of the potential impacts of the bridge
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construction ("minor, short term impacts") there is a high probability of additional sediment delivery as well as the

risk of a spill that could impact downstream fisheries.  Under Alternative V, 1,000,000 tons of waste rock will be

deposited at the confluence in order to create the mill site. (SDEIS at S-6)  It is highly questionable whether a 300

foot buffer will suffice to reduce (to a negligible amount) sediment and other detrimental material that will be

delivered to the Creek from this massive relocation of earth and rock .

The BA places very low emphasis on the potential impacts of the extensive project related construction and

reconstruction of roads and corridors for pipelines and powerlines.  According to the SDEIS there will be 3.99

miles of road construction and 15.91 miles of road reconstruction. (SDEIS at S-2, S-6, S-7)  In addition, miles of

corridors for pipelines will need to be cleared and excavated.  Additional miles of clearing and grading will take

place in o rder to con struct a corr idor for the 2 30 KV  powerlin es.  

The 6 inch diameter 8.5 mile long pipeline from the exploration adit to the mill site follows roads #2741 and #150

for part of the distance, but also goes "cross country" for more than a mile in section 34 and sections 3 and 10.

(SDEIS at S-6)  This pipeline corridor and road reconstruction up the West fork involves stream crossings at several

tributaries to the West Fork.  There is a high risk of substantially increasing sediment delivery to the stream during

reconstruction of existing  crossings and ex cavation for the cro ss country portion o f the pipeline.  Sedime nt delivery

from these sources may continue long after construction is finished and should not be downplayed.

All in all this will require approximately 100 acres of surface disturbance (SDEIS at 2-21 Table 2-2, total Surface

Disturbance Acreage for Alternative V = 481 acres - the tailing impoundment acres (368 acres) = 113 acres)  The

impacts of the above described clearing and excavation for roads, pipelines and powerlines with associated stream

and tributary crossings are likely to be much more severe than the BA implies.  The inevitability and magnitude of

sediment delivery and nutrient loading to Rock Creek and its tributaries are not adequately addressed in the

assessment of impacts on water quality and fish habitat.  (S805)(S6806)(S1687)

Alternative V is the new preferred alternative in the SDEIS, and calls for more stringent BMP's and protective

measures than any of the other action alternatives.  In spite of these improvements, the SDEIS and the biological

assessment continue to indicate considerable risk to bull trout habitat as a result of sediment generated from mine

development.  Our analysis of the SDEIS leads us to believe that none of the action alternatives will provide

adequate protection for water quality and therefore bull trout habitat over the long term.  We concur that the

storage of tailings in a paste will likely reduce risks associated with a tailings impoundment failure and reducing

the poten tial for a slurry p ipe failure re duces o verall risks.  We  remain c oncern ed that de velopm ent of the m ine will

diminish the suitability of Rock Creek for spawning and rearing of adfluvial fish, particularly bull trout.  Habitat

protection and mitigation plans are not described in enough detail to determine it they will reduce or offset the

negative impacts identified in the SDEIS.  (S4711)

Addressing the following deficiencies in the DEIS and SDEIS is necessary to adequately assess the impacts of the

proposed mine on the fishery resources: Development of a detailed plan to reduce sediment delivery to Rock Creek

resulting from mine development and operation.  The plan should include a description of the methods to be used

and where, when and under what circumstances they will be used. Development of a detailed plan to mitigate for

sediment delivery to Rock Creek.  The plan should describe the location and type of mitigation, and estimates of

how much the sediment load will be reduced by implementation of the mitigation proposal.  Provide detailed maps

and a d escription o f the riparian  and floo d plain b uffer zones  and the  location o f roads an d other co nstruction  in

the flood plain.  (S4711)

Implementation of the following recommendations are necessary to reduce the risk to the fishery resources: The

sedimen t reduction  plan m ust reduc e sedime nt delivery to  Rock C reek to a lev el that doe s not significa ntly impa ir

the ability of th e stream to  provide sp awning , rearing a nd mig ration ha bitat for salm onids, an d particu larly bull

trout.  The storm water collection and management system must be designed to withstand a 100 year event without

significantly increasing peak flows.  Construction or disturbance in the riparian zone and flood plain must be
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avoided and fully mitigated where impacts are unavoidable.  Conduct watershed restoration activities and

implement sediment reduction measures prior to mine development.  Monitor the effectiveness of sediment control

and reduction programs, and be prepared to add BMP s and or terminate sediment producing activities if sediment

levels increase.  (S4711)

Clear, detailed sediment loading is not addressed in the SDEIS.  The generalized statements of utilizing unspecified

BMP  s to reduce  or elimina te sedimen t impacts a re inadeq uate for a 4 00 - 600  acre pro ject. 

Identifying unspecific sediment reduction practices in other watersheds does not offset the impacts to Rock Creek

fish populations and appears to be a concession that significant damage to fish habitat from sediments will occur

from the project development and operations.  (S1417)

Page S-20 1st paragraph  However, under " ... the identification and reduction of existing sediment sources  ..." 

This is not mitigation for ASARCO's impacts.  "The possible reduction of sediment sources  ... could improve..." 

Again (1 ) 'possible' red uction, 'co uld imp rove' - this is no t mitigation  for reductio n in specie s numb ers due to

habitat degradation because of actions undertaken by ASARCO.  (S4832)(S4833)

Several references are made to a mitigation plan for both Rock Creek and Bull River, but there is no detailed

description of the plan . The DEIS  states (pp.2-78, 2-11 8) that mitigation plan s would be req uired to address

maintaining populations of sensitive fish species in Rock Creek and to reduce sediment in spawning gravels.  No

plans are  provided  in the DE IS, sugg esting that p lans wou ld be dev eloped a fter a decisio n was m ade on  the DE IS. 

Without full analysis and disclosure of what benefits might be derived from the mitigation plans, we question how

the decision maker can properly weigh the impacts to the fishery and aquatic resources.  We believe the project

should only go forward if it can be clearly demonstrated that fishery resources will not be negatively impacted.  In

order to make this assessment there needs to be a detailed description of the sediment reduction and mitigation

plans.  (S4711)

Response:  The final EIS Chapter 2 and the biological assessment for bull trout (Appendix B) detail
the project mitigations for Alternative V that we believe directly address aquatic issues.  These
mitigations benefit all species in Rock Creek, not just bull trout.

The Agencies have revised Alternative V to resolve the shortcomings you identify from the
supplemental EIS, and to conform to manual direction, the National Forest Management Act, and the
Forest Plan.   The primary modification is a refined sediment mitigation requirement.   We have
estimated the actual tonnage of sediment resulting from construction and operation of the mining
facilities.  However, sediment mitigation sites were not included as they have not been identified.  
Because only limited validation monitoring for the sediment effects model that produced this impact
assessment has been performed, we inflated the modeled effects by a factor of six to represent a
conservative estimate of effects.  The cumulative annual (inflated) tons of sediment resulting from
the proposed action were then specified as a mandatory mitigation requirement in Rock Creek only,
to be performed prior to or concurrent with reconstruction of roads, utilities and exploratory adit
development.  The mitigation (sediment reductions) would further reduce estimated impacts since it
was not a factor in the WATSED calculations.  Since the assessment model also predicted sediment
loads would fall below existing conditions near the end of the project due to revegetation of road
corridors and hard surfacing of roads, we are confident that the full protection and mitigation
requirement will result in a long-term recovery of stream sediment conditions in Rock Creek.  By
also minimizing the disturbance levels in the riparian zone, we also predict a long-term improvement
in overall habitat quality as the stream and riparian area recover from historic landuse practices. 
Foreseeable activities are disclosed in the Reasonably Foreseeable Activities  section in Chapter 2. 
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The 300-foot wide “buffer” between the mill site and the forks of Rock Creek should be sufficient to
minimize or avoid effects on bull trout and their habitat.  The research that culminated in the Inland
Native Fish Strategy (INFS) riparian “buffer” standards suggests sediment would not migrate offsite
at the mining project sites, particularly since a containment system is included in the mill site plans. 
The construction and reconstruction of road and utilities would have far less effect than you conclude
- most of the affected corridor is flat, well away from Rock Creek, and has not surface stream flow. 
We have also minimized this risk of effects by consolidating all utilities in the same corridor as the
main access road wherever possible.

The applicant will construct containment dikes around the mill site, tailings facility and other
permanent facilities.  All ditches built to intercept stormwater will be built to handle a 100-year
weather event.  The applicant also must submit a stormwater control plan as a condition of operating
permits.  Any precipitation falling on the mill site will be routed through the water treatment
facilities before being discharged to the Clark Fork.  These measures will minimize the effects on
Rock Creek hydrology.

We have minimized the risk of accidents and spills by requiring the following precautions:  (1) burial
of all pipelines (except at stream crossings), (2) use of dikes between the stream and the pipelines, 
(3) construction of emergency spill ponds near stream crossings to contain pipeline ruptures, 
(4) installation of pipeline monitoring equipment that detects leaks, (5) a requirement for a dewatered
viscous tailings deposit with no standing water, (6) busing of employees within the drainage, 
(7) transport of concentrate (refined ore from the milling process) via a pipeline rather than a vehicle,
(8)  widening of roads, (9) speed restrictions, and (10) other associated measures. 

However, there remains a remote possibility of accidents or catastrophic events that exceeds the risk
associated with the No Action alternative.  However, that the No Action alternative also would have
a minor risk of accidents and spills, because the watershed would still be used by the public, and
because a railroad (with unknown chemicals aboard) does pass through the watershed on a frequent
basis.  As Chapter 4 Hydrology indicates, there are minor unmeasurable water quality effects that are
not expected to significantly affect beneficial uses.

4.  The im pacts on  fish in Roc k Creek, es pecially bu ll trout, could  be significa nt and th at this is a critical fish ery. 

Degrada tion of this fishery at any level wo uld be in conflict with bu ll trout recovery efforts in our district.  The fish

populations in Rock Creek and Bull River are distinct.  Efforts at sediment reduction in the Bull River watershed

may ve ry well ben efit the bull trou t in Bull Rive r, but we d o not be lieve that this w ould be nefit the Ro ck Creek  bull

trout population and would therefore not be an adequate mitigation. Impacts to bull trout in Rock Creek must be

mitigated fully in Rock Creek.  (S2794)

The finding that the proposed project would unlikely jeopardize the resident component of the bull trout population

appears to be based on very limited information, and does not take into consideration seasonal use, movement

patterns a nd the va riation of strea m flow (bo th season ally and a nnually ).  Based o n the inform ation tha t is currently

available, it appears that the proposed project threatens the viability of the Rock Creek stock of bull trout.  The

proposal for undertaking off site mitigation in the Bull River drainage is unacceptable because such mitigation

would provide no protection to the Rock Creek stock of bull trout, which should be considered unique unless some

new da ta prove o therwise.  (S5 789) 

I do not think providing mitigation measures in another stream will effectively do [anything] to enhance native

populations in Rock Creek.  (S6721)
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The Rock Creek population should not be sacrificed or significantly impacted in the hope of mitigating the loss of

habitat o r popula tions solely in  the Bull R iver.  Hab itats in both trib utaries nee d to be m aintained  or impro ved to

protect the  resident an d migra tory com ponen ts of their respe ctive bull trou t popula tions.  Neg ative imp acts to bull

trout habitat and populations in Rock Creek from mine development and operation will significantly reduce the

potential benefits to bull trout productivity and viability from restoring connectivity of lower Clark Fork River/Lake

Pend O reille bull trou t popula tions.  (S47 11) 

Fragmentation and habitat disruption of the lower Clark Fork/Pend Orielle bull trout metapopulation have already

been extreme.  Regional persistence of viable populations of bull trout depends on the maintenance of multiple local

populations (Rieman and McIntyre 1993:15).  The risk of local population extinction of Rock Creek watershed

would be rated as extreme based on stochastic modeling by Rieman and McIntyre, 1993.  The proposed Asarco

project and other concurrent activities may jeopardize the continued existence of adfluvial bull trout in Rock Creek

by increasing sediment loads during mine construction or in the event of a severe mine related accident.  (Asarco

SDEIS, 1998, Vol.2, App B p.16).  (S3469)

Page 2-78, 2-188 - sediment reduction plan concern: What is planned? Reducing sediment loads in Bull River does

not reduce impacts to Rock Ck. and is not an acceptable mitigation for impacts to Rock Ck.  (S5093)

In addition to the m isleading statemen ts regarding imp acts to native fish in the West F ork, the SDE IS also

downplays the impacts that mine discharges will have on bull and westslope cutthroat trout in the mainstem of Rock

Creek.  For instance page S-14 suggests that impacts to aquatic invertebrates and sensitive fish (bull and westslope

cutthroat trout) caused by project-related increases in nutrient and sediment loads will only occur under

Alternatives II and III.  Also, pages S-16 and 4-74 state "sediment abatement efforts on 114 acres of Rock Creek

and/or the Bu ll River watersheds in A lternative V would  offset expected short-term  sediment effects."  These

statements are inac curate, and are  contradicted by  others in the SDE IS that admit imp acts will occur.

Page S-19 says "all action alternatives would impact resident populations of bull trout and westslope cutthroat trout

in Rock Creek." Page S-19 states that "under alternative III through V, the identification and reduction of existing

sedimen t sources in R ock Cree k and th e Bull Rive r drainag e by AS ARCO  prior to m ine constru ction wo uld help

offset short-term increases in sediment due to facility construction." "Helping offset" and "offsetting" mean two

completely different things, and the EIS discussion must be consistent.  (S6318)

The BA fails to demonstrate that the proposed mitigation for sediment will offset the impacts of inevitable increases

on Ro ck Creek  bull trout.  Th e SDE IS does n ot describe  specifically w hat is entaile d, or exac tly where o r when th is

sedimen t mitigation  will take pla ce.  Furthe rmore, red ucing sed iment de livery from e xisting sou rces in the B ull

River will no t compe nsate for the  impacts o n bull trou t in Rock C reek.  (S80 5)(S680 6)(S168 7)(S185 1) 

pg. 2-71 para. 4, The 114 acres of mitigation to be done as a result of BMP's being less effective than planned need

to be specifically identified.  At a minimum the work would have to be done in the Rock Creek watershed.(S614)

Page 4-74 (Sediment): While we recognize that much effort has been put into mitigation of sediment impacts to Rock

Creek, and we applaud this effort, we remain concerned that impacts from sediment to Rock Creek under

Alternative V would still be potentially significant.  Additional information should be provided describing the

additional sediment abatement on 114 acres of Rock Creek and/or Bull River watersheds.  We recommend that

mitigation for Rock Creek impacts be carried out in the Rock Creek watershed.  Are there additional opportunities

to reduce or further compensate for sediment impacts to eliminate potential significant adverse effects to bull trout

in Rock  Creek (po tentially to be  listed as T&E  species)?   (S146) 

Page 4 -74, par agraph  1 - [We]  believe tha t making  the prop osed m itigation for se diment im pacts mo re flexible

would have benefits for Rock Creek.  Requiring 114 acres of mitigation, much of it likely in the Bull River drainage

may no t be as effective  as site specific se diment re duction  projects in th e Rock C reek drain age.  (S5)  
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We disagree that mitigation should occur in the Bull River drainage for impacts in Rock Creek.  This has been

proposed for sediment (Vol. 2 Append ix B Bull Trout Section page 17) and po ssibly other impacts.  The DEIS

suggests mitigating some of the impacts to Rock Creek in the Bull River to meet the goal of an enhanced bull trout

population in Cabinet Gorge Reservoir.  Page 4-74 states This program should reduce the existing sediment sources

in the drainage and reduce the impacts of new sediment sources on Cabinet Gorge bull trout.  However, an

enhanced stock in Bull River is unlikely to provide individuals on a time scale that would affect the persistence of an

impacte d Rock  Creek stoc k.  Recen t genetic rese arch in the  Flathea d show ed distinct sto cks of bull tro ut -

suggesting that local extinction of stocks will likely be long-term extinction (U.S. Fish and Wildlife Service memo

dated 28 April 1997).  Preliminary genetic work in the Lower Clark Fork-Lake Pend Oreille drainage had a similar

finding (Spruell and Allendorf, University of Montana, January 1998).  WCT have also been shown to form distinct

stocks, suggesting little interchange of individuals (Chris Hunter, MFWP personal communication, citing work by

Robb  Leary, U niversity of M ontana ).  These find ings are im portant b ecause th ey sugg est that ma ny stocks c an rely

little, if any, on o thers to ma intain ad equate n umbe rs of individu als and a void extirp ation.  Th erefore, be cause b ull

trout and WCT form distinct stocks by being largely, or completely, reproductively isolated, maintenance and

enhancem ent of these species, and  their habitat, in Rock C reek is critical to meeting our m anagem ent goals.

 

We also disagree that short-term impacts would be avoided under the current mitigation plan.  Specifically, we

disagree with the statement that the sediment abatement effort on 114 acres of Rock Creek and/or Bull River

watersheds under alternative V would offset expected short-term sediment inputs (page 4-74, last sentence of top

paragraph.  Note to the editors:  mitigation acreage is stated to be 74 acres on Bull Trout Section - 8.  Is it 114 or

74 acres and why are they different?  We use 114 acres).  As stated on page 4-74, since very little spawning habitat

is available , and av ailable gra vel in ma instem R ock Cree k already  contains  a high lev el of fine sedim ent, any sh ort-

term increase in the percentage of deposited fine sediment in these spawning substrates would further reduce

survival to emergence and potentially contribute to the elimination of resident fish populations.  High levels of

sedimen t input du ring the initia l phases o f the mine, a s much  as a 30-6 5% inc rease (pag e 4-74, se cond p aragra ph),

may be  unacce ptable, an d result in pe rmane nt loss of the R ock Cree k bull trout sto ck, mak ing it irrelevan t to bull

trout that sediment loading will be reduced at the end of the 30-year project.  High sediment loads also may impact

drainages for decades after occurring.

In light of the precarious nature of the bull trout in this system, existing sediment inputs into Rock Creek should be

significantly reduced before additional impacts occur.  It can be implied from this document that habitat conditions

are already on the edge.  Additional impacts could result in irreversible consequences.  Therefore, sediment

reduction  activities shou ld occur im mediate ly in order to  reduce se diments n ow, befo re any ad ditional inp uts occur . 

The sediment reduction mitigation assumes a 1:1 mitigation for sediment (e.g., increased sedimentation on 114

acres, so mitigation on 114 acres).  However, the total sediment load increase on the 114 to-be-disturbed acres may

be significantly greater (ord ers of magnitud e) than that fixed on the  mitigation acres.  As stated  on page 4 -68 (last

paragraph), the impacts of deposited sediment is also difficult to quantify because it is not possible to predict

accurately the amount of sediment that would be deposited on the stream bottom.  A proactive, conservative

approa ch wou ld be to ba se mitigatio n on a fa ctor of 2-3  times the am ount distu rbed, suc h as 228 -342 ac res. 

Mitigation should occur in the Rock Creek drainage to offset impacts in this drainage.  Mitigation that maintains

the status quo (i.e., 1:1 strategy) is not co nsistent with possible restoration  plans in Rock  Creek or the Lo wer Clark

Fork basin.  Degradation or maintenance of habitats in Rock Creek would inhibit our ability to restore bull trout as

well as limit our potential.  (S1816)

Response:  Alternative V has been revised slightly in response to these comments.  Reaction to the 
supplemental EIS proposal to mitigate impacts to Rock Creek bull trout by splitting mitigation efforts
between Rock Creek and Bull River were consistently negative.  Further, the applicant commissioned
a field study in Rock Creek in 1997 to locate sediment mitigation opportunities.  With this refined
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information, we re-evaluated sediment effects to formulate a mitigation plan focused entirely on
Rock Creek, and a plan that would result in a short- and long-term reduction in sediment loading.

Alternative V was revised on the basis of an in-depth examination of an effects model prediction. 
Rather than use the R1-WATSED effects model simply to compare alternatives (which is its intended
use), we used the model to estimate the magnitude of the sediment impacts at various points in Rock
Creek.  Because the model has not been enhanced to reflect real-world conditions in Rock Creek, we
used model validation monitoring from an equivalent watershed to adjust the model output.  The
model's prediction for tons of sediment was inflated by 300% to bring it in line with the actual
amount of sediment that monitoring suggests will result from the proposed soil disturbance levels. 
Because of the risk involved in this analysis (i.e. beneficial uses at high risk of irretrievable loss,
unforeseeable differences between watersheds, marginal amounts of monitoring data and no
replication of the validation effort), we elected to then inflate the real-world estimate by another
200% to define a sediment mitigation requirement that would conclusively produce an improvement
in Rock Creek over the long term. 

Thus, Alternative V now requires sediment mitigation beginning with project start-up.  A natural
sediment source near the mouth of Engle Creek that is responsible for the very high streambed fine
sediment levels in potential bull trout spawning habitat would be armored and revegetated.  This site-
specific mitigation would achieve one-half of the sediment mitigation requirement of a 400-ton
annual reduction.  Sterling must also survey the West Fork of Rock Creek, and the mainstem Rock
Creek near Orr Creek area, to quantify the amount of sediment reduction that would be achieved at
these two source areas.  The remaining 200 ton sediment reduction requirement would be
accomplished by Sterling through mitigation of sediment sources in the west fork and the upper
mainstem around Orr Creek, thus benefitting non-migratory and migratory bull trout.  This 400-ton
sediment mitigation would have to be completed before the mine goes into production (thus it would
be concurrent with road reconstruction and exploratory adit development) so that there would be no
net increase in sediment loads in any year.  Sterling would then monitor and maintain the mitigation
sites to ensure annual attainment of the 400-ton reduction requirement.

With this revision to Alternative V, the proposed action is not likely to adversely affect the Rock
Creek subpopulation of bull trout, however, bull trout individuals may be adversely affected.  To
reinforce this finding, and to respond to these and other comments on the supplemental EIS, we
explicitly identify all the protection measures required in Alternative V that led us to this "not likely
to adversely affect" finding (see the bull  trout biological assessment).  However, as the final  EIS
notes, the risk of adverse effects to bull trout and the environment from the proposed action is
marginally greater over the long term than No Action.  The potential sources of unforeseeable
adverse effects are accidental spills (pipeline ruptures, chemical spills along roads, etc.),  extreme
weather events that breach containment systems, geologic events that destabilize the tailings deposit,
and human error in constructing and operating the proposed mine.  Alternative V includes those
measures we consider likely to reduce these unforeseeable risks to a manageable level, but we could
not identify a suite of avoidance measures that would reduce these accidental risks to a discountable
level.

5.  The fact is, there is very little spawning  habitat available in R ock Creek, an d the spawn ing gravels that are the re

already  have a h igh level of fin e sedime nt, close to critic al levels.  An y project-re lated incre ases in sed iment will

only make this bad situation worse.  The SDEIS admits this on p. S-19, p. 2-122, and p. 4-74, stating that "increased
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sedimentation w ould significantly redu ce fry emergen ce and po tentially would lead to  elimination of these fish

populations due to spawning failure." Additionally, p. 4-68 points out that "increased levels of deposited sediment

could red uce the q uantity of m acroinv ertebrates (th e food su pply for fish) in  Rock C reek."

In respon se to these th reats, the ag encies de pend o n sedime nt abatem ent projec ts to mitigate th e adverse  impacts. 

Pages S-19, 2-73, 2-122, and 4-73 all suggest that ASARCO's 114 acres of sediment reduction projects will offset

sediment impacts.  In fact, p. 4-73 goes as so far to say that "alternative V should result in a reduction of sediment

reachin g Rock  Creek."

The regu latory ag encies ca nnot assu me that se diment re duction  projects at u ndeterm ined time s and loc ations, will

mitigate project-related impacts to bull and westslope cutthroat trout in Rock Creek.  Several statements from the

SDEIS demonstrate that the Agencies do not know where, and when these abatement projects will occur.  As noted

elsewhere in these comments, reliance on such vague, untested, and unproven "mitigations" violates NEPA/MEPA.

Neighbors of Cuddy Mountain v. U.S. Forest Service, (No. 97-35654, 9th Cir., March 4, 1998, 1998 WL 89069, *7-

8).

The NEPA document must include more detailed information on the location, timing, and expected effectiveness of

these sediment red uction projects.

p. 2-122 of the SDEIS states "under alternatives III through V, the identification and reduction of existing sediment

sources in  the Rock  Creek an d Bull Riv er draina ges by A SARC O prior to  mine co nstruction  would h elp offset sho rt-

term increases in sediment due to facility construction." 

page 2 -78 desc ribes the A quatics a nd Fish eries Mo nitoring a nd Mitig ation Pla n that these  abatem ent projec ts

would be developed under.  This discussion notes that "ASARCO would be encouraged to negotiate to the extent

possible with private landowners on Engle Creek to repair several sediment sources such as the eroding bank on

Engle Creek, and need to do instream improvements to help sediment transport."  

These statements demonstrate that ASARCO has not identified the locations for the abatement projects, and that one

of the mo st importa nt ones d epend s on neg otiations w hose ou tcomes c annot b e reliably p redicted.  A dditiona lly, it is

difficult to deter mine ho w abate ment pro jects in the B ull River dra inage w ill help redu ce existing se diment lo ads in

Rock Creek.

The SDEIS discussion is also unclear on when the sediment abatement projects in the Rock Creek drainage will be

completed.  Pages S-19 and 2-122 say they will be completed before construction, yet page 8 of the Biological

Assessm ent presen ted in Ap pendix B  says they w ill be comp leted durin g constru ction. This issu e must be  resolved.  

For the record , we believe that doin g the sedimen t abatement p rojects during the m ine construction p eriod is a

mistake.  These projects can actually cause short-term increase in sediment loads before vegetation is established

on the d isturbed la nd.  The p rojects sho uld be co mpleted  before an y mine-re lated con struction a ctivities, prefera bly

two to three years in advance so their effectiveness can be evaluated and applied in the MEPA process. (S6318)

That said, we want to be absolutely clear that we appreciate ASARCO's commitment to implement these sediment

abatement projects, and that we support the proposal to include them as a mitigation for mine-related sediment

increases.  However, the time, location, and effectiveness of the abatement projects must be presented during the

NEPA process, not after a permit decision has been made.  Additionally, we believe the abatement projects must be

done well in advance of any mine construction activity so their effectiveness can be evaluated during the NEPA

process before allowing mine-related increases in sediment loads to Rock Creek.  (S6318)

Response:  Sediment abatement and mitigation would occur concurrent with project construction
although Sterling could begin sediment abatement projects before mining commences, and
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monitoring would be required.  Identification of sites and development of sediment mitigation plans
and schedules would be completed prior to project construction.

Sediment mitigation measures would occur in the Rock Creek drainage on public lands, as well as
private lands, would be implemented at known sediment source locations at levels in excess of
probable impacts, would rely upon proven techniques of stabilization and revegetation, and would be
monitored and maintained to ensure effectiveness over the life of the project.  Sediment mitigation
would involve measures such as stabilization and revegetation of large eroding streambanks and
would not require excavation of soils that would result in additional fugitive sediment, therefore it
would offset project effects concurrent with construction of facilities since there would be no net
short-term increase.

With the exception of wetland impacts, effects on riparian areas are limited and cannot be mitigated
(e.g. cannot create new riparian areas), so Alternative V includes extensive measures to minimize
effects to the point that normal riparian recovery processes will equal the extent of project effects.
There are substantial differences between Alternatives II and V (i.e. activity levels, locations of
activities, mitigation requirements) that clearly indicate significantly different effects.

6.  Habitat Components:  Apparently sediment samples have been collected by the McNeil core sampler on only one

reach of the mainstem of Rock Creek and on two reaches of the West Fork.  Thus survival-to-emergence estimates

based o n curren t condition s are ava ilable for on ly RC-2, W RC-rea ch 1 an d WRC -reach 2 .  (BA at 4, 5 , 6)  This

information needs to be collected for all reaches of Rock Creek and its tributaries in order to adequately assess the

current habitat condition, how it is currently affecting the bull trout spawning success rate in Rock Creek, and what

the affects of a dding a dditiona l sedimen t may ha ve on bu ll trout spaw ning an d rearing . 

(S805)(S6806)(S1687)(S1851)

Response:  The sites that have been sampled for instream bed sediments are the two apparent
essential habitats for bull trout based on distribution and abundance data.  These two sites are also
the probable location for most, if not all, bull trout spawning.  The other reaches that have only been
sampled for surficial sediments are either intermittent and occupied only seasonally (thus only used
for rearing), or they are outside the zone of project activities and will not be physically affected. 
Interagency guidelines for the analysis of effects on bull trout demand two disclosures for fine
sediment - bed sediments for spawning areas, and surficial sediments for rearing areas.

7.  Page  4-76, last p aragra ph  The  statemen t that activities co uld jeopa rdize app ears to be ta ken from  the draft

Biologic al Assessm ent (p 16), b ut does n ot indicate  that the an alysis refers to th e project prior to application of

mitigation; please clarify.  (S5)

Response:  The last paragraph on page 4-76 of the supplemental EIS did take all mitigation into
account (the WATSED model did not), including the "additional" requirements appearing near the
end of the bull trout biological assessment.  Some inconsistencies in the supplemental EIS were
corrected in the final EIS.  The reason for the finding that Alternative V may adversely affect bull
trout in the mainstem Rock Creek in the supplemental EIS was the projected increase in streambed
sediments in lower Rock Creek.  In the absence of better information, we assumed that a fraction of
the mitigation would take place in Rock Creek (the balance to be in Bull River).  This would not be
sufficient to avoid short-term adverse sediment increases in lower Rock Creek during and
immediately after project construction.  In the final EIS and Biological Assessment, the
recommendation is that all sediment reduction mitigation occur within the Rock Creek drainage
under Alternative V.  Thus, it is likely that there would be a reduction of sediment in Rock Creek in
the long term although perhaps not during mine construction activities.
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8.  We are also co ncerned with fish p assage and  connectivity.  The SD EIS fails to address w here popu lations are

located, how those populations are connected, and what are the barriers to movement.  (S22)

Response:  A revised Alternative V will result in a long-term benefit to bull trout and other species
native to Rock Creek, and it will aid the recovery effort.  Currently, stocks in Lake Pend Oreille and
Cabinet Gorge Reservoir are not connected because of the impassable Cabinet Gorge Dam.  In the
event that connectivity is reestablished by addition of a fish passage facility, mitigation proposed for
Rock Creek should benefit all downstream stocks as well.  The USFWS Biological Opinion
requested that the agencies investigate options for the discharge diffuser.  It has been determined that
the discharge could initially be released from the southern most ports, gradually adding ports to the
north in order to leave a discharge free zone on the north shore of the Clark Fork River to allow bull
trout to travel beyond the mouth of Rock Creek to Noxon Dam where the Fish, Wildlife, and Parks
have installed or will install fish traps to move bull trout around the dam.  At future 5-year reviews of
the MPDES permit, the Agencies will investigate potential modification of the mixing zone to allow
the discharge to remain to one side of the river.  This could result in a slightly longer and narrower
zone than is in the proposed MPDES permit (Appendix D).

9.  Alternative V as described in the SDEIS proposes the outfall location for treated mine waste water to be located

a short distance upstream of the mouth of Rock Creek.  This aspect of the outfall location does not appear to be

addresse d in the SD EIS an d should  be taken  into acco unt given  the impo rtance to m aintainin g and th e potentia l to

enhance native adfluvial salmonid runs into Rock Creek.  (S5830)

Response:  The treated waste water outfall would issue from a diffuser that spans the river/reservoir
approximately 800 to 1000 feet upriver from Rock Creek.  This diffuse discharge, together with a
large mixing zone and considerable dilution capacity of the river, would mean water passing the
mouth of Rock Creek would be indistinguishable from water upstream of the outfall.  To mitigate for
potential impacts to migratory fish, the diffuser would discharge water initially on the south side of
the river so that a corridor of "clean" Clark Fork flow will be available for migrating fish.  Even if
migrating fish did swim over the diffuser, the time of exposure to the dilute waste water would be
exceptionally short.  We expect no significant impact to the Clark Fork biota except in the immediate
vicinity of the diffuser where invertebrate and plant species composition and productivity would shift
somewhat in response to nutrient loading.

10.  The hypothesis that bull trout enter Rock Creek from the reservoir to avoid thermal stress from high summer

water temperatures should be addressed.  (S5)

Response:  We have also heard the accounts of reservoir bull trout seeking refuge in Rock Creek, and
have added this to the final EIS.

11.  In the strict sense, our unit of management for bull trout is stocks, not populations.  We recognize a bull trout

popula tion as bein g a grou p of bull trou t that occu py a ha bitat at the sa me time (e .g., Cabin et Gorge  Reservo ir). 

But, in addition, realize that this population is made up of several stocks (such as the Rock Creek stock); or, groups

of fish that are genetically self-sustaining and isolated geographically or temporally during reproduction.  The

terms stock  and po pulation  are com monly in terchan ged by u s and oth ers.  This clarifica tion shou ld alleviate

confusio n in our c omm ents that follo w. 

Interpreta tion of po pulation  estimates fo r bull trout refe rred to in the  Bull Trou t Section o n page  14 are in correct. 

The statem ent that 19 86 (Barn ard and  Vashro  1986) a nd 198 7 (Highto wer and  Vashro  1987) es timates we re for all

sizes of fish and do not convey the number of fish 1 year or older is incorrect.  These estimates, as reported, did not

include fish 75 mm or less because of the inefficiency of electrofishing to capture small fish; therefore, they

probab ly are indic ative of the n umbe r of fish 1 yea r or older.  W WP (19 96) repo rted age 1 + fish ave raged 6 6 mm  in
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Rock Creek.  The WWP data is likely to very closely reflect the number of age 1+ fish as well, although not

specifically reported.  WWP used night snorkeling and electrofishing to estimate number of fish.  Griffith (1981)

noted the difficulty in accurately counting salmonid fry less than 60 mm.  Saffel and Scarnecchia (1995) reported

that, in Lake Pend Oreille tributaries, 88% of the age 0 bull trout were found in the channel margins where an

underwater snorkeler could not observe them (length of fry were typically 40 to 60 mm, with the largest being 75

mm).  

Washington Water Power (WWP) data was also referred to, but is questionable in some regards.  Both the total

estimate o f 2,643 b ull trout (com bined) an d 272 in  the main stem (reac h 2) num bers in the D EIS are  consistent w ith

the report.  However, the WWP report is confusing.  Examination of data in the WWP (1996) report shows that the

sum of the reaches do not equal the combined estimate - inconsistent with the Hankin and Reeves methodology

(Hankin an d Reeves 19 88) they reported to  have used.  Su mming the  reaches for the Ro ck Creek draina ge gives a

total of 1,966 bull trout and 272 in the mainstem.  We believe it is incorrect to use the combined estimate and reach

estimate in determining the relative number of fish in a section of the drainage.  Instead, the sum of the reaches

(1,966) versus reach 2 (272) should be used.  It is possible that WWP used the Hankin and Reeves methodology for

sampling but not for calculating population estimates.  WWP (1996) did use a more sound sampling strategy and

method s versus elec trofishing re presenta tive sites or limited  random  sites that ma y not reflect a vailable h abitat,

however.  Considering habitat characteristics in the Rock Creek drainage and sampling methods and strategies, we

consider the WWP population estimate of about 1,900 bull trout the most accurate (see Griffith 1981; Goetz 1994;

Bonneau et al. 1995; Thurow and Schill 1996; and Baxter and McPhail 1997 for discussion on sampling biases and

efficiencies). 

We offer a different perspective on the number and distribution of fish, particularly bull trout.  Page Bull Trout

Section - 14, last paragraph addresses the number of fish in the drainage.  Our opinion is that there are between

1,200 and 2,600 (estimates from DEIS; numbers rounded to the nearest 100) bull trout 1-year or older in the Rock

Creek drainage, centering on about 1,900, as stated earlier.  WCT of all ages (but probably a bias that excludes

most age 0 fish) number about 4,700 in the drainage (WWP 1996).  The following table describes our understanding

of the distribution of bull trout an d WCT du ring summ er:

Percent Bull Trout Percent Westslope Cutthroat

Mainstem West Fork East Fork Mainstem West Fork East Fork 

MFWP* 1987  6% 15% 79% 21% 3% 76%

WWP  1996 14 39 47 25 12 63

Watershed 18  3 79 25 16 59

Consulting 1997

AVERAGE 13 19 68 24 10 66

*MFWP percentages are rough estimate; the 6% of all bull trout being in the mainstem agrees with values in the

DEIS/SDEIS though both the averages of 13% for bull trout and 24% for WCT in the mainstem appear to be

substantiated by the  data (i.e., little or moderate variation b etween years an d close to the WW P estimate).  These

proportions can be considered the minimum portion of the stocks that will be affected in the mainstem.  Our

estimates disagree with the DEIS which implies that 6 to 10% of the bull trout population is in the mainstem during

summ er (calcula ted from v alues in the  last parag raph on  page B ull Trout S ection - 14  last parag raph).  

The status of Rock Creek versus other streams (e.g., Bull River drainage) needs to be qualified.  Redd counts are not

reliable in either drainage.  In the Bull River, redd counts are questionable because of the confusion with brown

trout redd s.  In Rock  Creek, spa wning h abitat is no t condu cive to redd  counts (i.e., sm all pocke ts of suitable

gravels).  Based on redd counts, the Bull River drainage has more bull trout.  However, WWP (1996) provided a

comparison of bull trout numbers based on stream estimates.  Rock Creek, in this case, has a much larger
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population of fish (1,900) than all Bull River tributaries and mainstem combined (809).  Because of the poor

confidence in redd counts and high disparity in stream estimates, Rock Creek is considered to be the stronger of the

two core areas.  (S1816)  
Response:  Thank you for reinterpreting the data.  This has been taken into consideration in the final
EIS.  As the Biological Assessment for bull trout implies, on the basis of fish numbers alone the
viability of the species in Rock Creek is probably marginal in the long-term but apparently better
than other stocks nearby.  However, based on the historical record, Bull River should be the
dominant stock in the area if the migratory corridor were open and the prime adult habitats (river and
lake) were in optimum condition.

12.  The Statem ent of Finding relies on  sampling da ta that describes the distribution  of bull trout during sum mer;

thus assuming that little or no movement occurs between stream reaches and that all critical habitats are present

where the fish were sampled.  Specifically, the sentence on page Bull Trout Section - 17 which states The proposed

project and other concurrent activities are not likely to jeopardize the continued existence of the resident component

of the metapopulation, however, because only minor impacts, if any, are expected to occur upstream of the proposed

mill site, where most of the reside nt bull trout are found .  This suggests that fish rema in above the m ill site year-

round and from year-to-year.  There is emerging evidence to the contrary.  Gowan (1995) found that brook trout

moved  in respon se to decre asing ha bitat suitability th at occurr ed with d ecreasing  flows from  spring to su mmer. 

Gowan and Fausch (1996) found that brook trout movement was greater in two Colorado streams during a dry year

than a w et one.  It wa s suggeste d that these  movem ents may  be in respo nse to ha bitat beco ming u nsuitable  or dry. 

The authors also provide evidence that movement by salmonids is likely more common and extensive than

previou sly thoug ht.  

Upstream movement in the Rock Creek drainage was associated with the drying of mainstem Rock Creek

(Hightower and Vashro 1987).  Therefore, habitats in the mainstem may provide critical habitats during seasons

other than sum mer, necessary for the  current popu lation to be ma intained.  During  winter, stream salmo nids use

spaces between cobbles to hide from predators, conserve energy, prevent physical harm, and avoid downstream

displacement during freshets (Chapman and Bjornn 1969; Bustard and Narver 1975).  Hillman et al. (1987) found

that fine sed iments filled sp aces betw een cob bles, reduc ing the nu mber o f chinook  salmon  in an Ida ho stream . 

Year-to-year distribution in Rock Creek appears to be variable as well (e.g., in the West Fork, see table above), and

needs to b e more th orough ly investigate d.  Durin g 1997 , the main stem of R ock Cree k was pe rennial (Ig or Such omel,

Watershed C onsulting, person al commu nication).  Were there m ore bull trout and W CT found in  the mainstem  last

year?  M ost likely, yes. 

Evidence suggests that fish in Rock Creek and elsewhere move regularly.  Movement by fishes in Rock Creek may

expose them to degraded habitat during one or more seasons (especially during winter and high flows), or between

years of high and low flows, and result in lower numbers of individuals in unimpacted habitats.  (S1816)  

Response:  The supplemental EIS did indeed rely upon summer fish distribution and abundance data,
as well as other measures of stock health and project impacts, to arrive at a conclusory finding. 
Winter refuge and fish behavior do not logically demand a different conclusion.  Apparently, in
almost all years, the only habitats available in winter will be the same habitats occupied in the
summer because the same reaches dewater in both seasons.  It is highly unlikely that the mainstem of
Rock Creek has sufficient shallow subsurface flow in dewatered reaches to sustain over-wintering
fish in the streambed.  The important issues unique to winter in Rock Creek are the fishes relatively
more vulnerable physical condition and the possibility of heavy ice formation (and further loss of
habitat). Adverse effects from the proposed project are likely to accrue instream at any season, but
summer distribution and abundance of fishes is a good relative indicator of important habitats, fish
behavior and likely impacts.  Regardless of this debate over what season is most limiting or the
source of potential mortality, our findings for resident bull trout were in error in the Biological
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Assessment in the supplemental EIS.  The West Fork of Rock Creek would be affected by
exploratory mining activities early in the project timeline, and resident bull trout are likely to be
found in the mainstem to some degree.  Thus, the final EIS and Biological Assessment for bull trout
rely upon different assumptions, includes revised protection and mitigation measures, but concludes
with a similar finding of not likely to adversely affect the bull trout subpopulation.  However, the
Biological Assessment does conclude the individual bull trout are likely to be adversely affected due
to short-term increases in sediment loading the project construction. 

13.  The Rock Creek watershed’s Beneficial Uses include fishable waters and supports bull trout.  According to the

Clean W ater Act Se ction 304 (a)(1) the State s shall deve lop and  publish cr iteria for wa ter quality a ccurately

reflecting the latest scientific knowledge... on the effects of pollutants on biological community diversity,

productivity, and stability, including information on the factors affecting rates of eutrophication and rates of

organic  and ino rganic se dimenta tion for vary ing types o f receiving w aters. There  are clearly n o data w hich perta in

to the effects of pollutants on bull trout in the Asarco project SDEIS, 1998.  Bull trout is a persistent species in the

Rock Creek watershed and contributes to the biological integrity and is a species used as an indicator species for

measu ring ecolo gical con ditions.  (Reim an and  McInty re, 1993 ).  Bioassay  monito ring for all sp ecies of fish w ould

be confin ed to on ly heavy m etals testing o f copper, zin c, and m ercury (As arco SD EIS, 19 98; Vo l.2 App H , p 10). 

There are no data available to support at what concentrations these metals found in bull trout tissue may affect or

inhibit behavior, survival and growth of bull trout embryos, Y.O,.Y, or juveniles.  (S3469)

Response:  To our knowledge it is true that bull trout have not been subjected to controlled
laboratory studies on effects of various pollutants on growth, behavior and survival.  However, other
trout, insects and amphibians that occupy Rock Creek have been studied, and several species are very
sensitive to some pollutants.  We used information about other species to estimate whether bull trout
and the aquatic community in general would be affected.  They will be, with minor changes in
composition and productivity for aquatic plants and insects.  These changes will not be great enough,
or widespread enough, to adversely affect fish or other species. 

If you examine the Surface Water Quality section of Chapter 4, Hydrology of the final EIS you will
find Montana water quality criteria and trigger values ("pollution limits") have been specified for this
project.  Also see the MPDES permit in Appendix D.

Unacceptable metals loading in Rock Creek is highly unlikely because waste water would be treated
before being released in the Clark Fork River.  Also, the tailings would be disposed as a semi-solid
paste under Alternative V that would set up somewhat like concrete, and very little metals would
leach out of the tailings because very litt le water would pass through the paste tailings deposit.  In
short, pollutants and metals are unlikely to measurably affect survival and growth of bull trout, other
trout, and amphibians, but small changes in the aquatic plant and insect community in localized areas
could change fish and amphibian behavior for a few years.

14.  Justify the risk of loss of genetically pure strains of bull trout and westslope cutthroat trout in Rock Creek from

storm water discharges, increased sedimentation, potential reduced flows, and potential spills and accidents.  (F1)

(S177)(S681) (S4364)(S4891)(S4912)(S5051) (S5088)(S5091)(S5555)(S5763)

Rock Creek is critical habitat for bull trout.  We are concerned that you have not considered the recent

investigatio ns that ind icate that the  genetic m aterial of the  Rock C reek Cha r is unique .  Loss of this m aterial cou ld

have a devastating effect on the ability of the species to recover from the brink of extinction.  It seems that you have

not indicated and assessed the value of the resident bull trout in Rock Creek.  Why?  That population is different

from other drainage populations below the dams.  Adverse impacts to water quality and habitat from this mine
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operatio n will have  a nega tive effect unle ss addition al guara ntees are p rovided  to preserve  the enviro nmen t.

(S3468)(S3536)

Results of d am relicen sing fish gen etics researc h indicate  that the Ea st Fork B ull River bu ll trout pop ulation is

genetically distinct from bull trout populations in the Pend Oreille system, which in turn are genetically different

from eac h other.  Th us far sub- popula tions that h ave bee n tested are  showing  to be gen etically uniq ue.  In all

likelihood the Ro ck Creek resident b ull trout population  is also genetically distinct.  The imp lications of this are

important.  Avoiding impacts to the Rock Creek resident bull trout population and restoring its viability is crucial

from the standp oint of preserving its uniqu e genetics.  The fact that R ock Creek ha s resident as well as migra tory

bull trout is an unusual circumstance in the lower Clark Fork - Pend Oreille system. These populations must be

protected and restored.  (S805)(S6806)(S1687)(S1851)

Response:  We have revised Alternative V to minimize or avoid impacts to bull trout.  We are well
aware of the genetic investigations of bull trout and westslope cutthroat in the lower Clark Fork,
Flathead and other Columbia River watersheds as well as ongoing recovery planning.  In fact, the
bull trout in Rock Creek have not been genetically tested though we do assume they are distinct from
most other stocks.  The resident bull trout may or may not be distinct from the larger migratory bull
trout - there is circumstantial evidence to suggest they are not.  It appears that both fish species
include relatively distinct stocks from watershed to watershed, with the native westslope cutthroat
being isolated even more than the bull trout.  Conversely, other studies in those few places where the
bull trout population is strong suggest that sub-adult fish wander into adjacent watersheds and thus
could be actively linking populations together.  Taken as a whole, these study results suggest the fate
of the bull trout may be vested mainly in the strength of the most productive stock(s), while the
ability of the species to adapt to change is dependent mainly on many smaller stocks.  Westslope
cutthroat long-term conservation will be somewhat different in that many strong stocks will be
needed since there appears to be very little chance of naturally refounding a stock once it is lost.

15.  The SDEIS seems to imply that the upstream subpopulations of the Lower Clark Fork bull trout metapopulation

are already ge netically isolated. No da ta support this assum ption; in fact, it seems likely that som e gene flow occ urs

between adfluvials and the so-called resident ("nonmigratory") subpopulations. Such gene flow, however

infrequent, may well be vital to the long-term health of the "resident" subpopulations. If mining activities further

isolate the upstream fish, the gene flow dynamics are likely to change to the detriment of the upstream

subpopu lations. Totally isolated portion s of metapop ulations are typically m ore susceptible to extinction  than those

experiencing some gene flow.  What about the so-called resident bull trout below the mill site in Rock Creek?

(S3462)

If adfluvial b ull trout wer e not ab le to success fully spaw n in Roc k Creek, th e adfluvia l popula tion wou ld die out if

they were  not replen ished by sp awning  resident fish in  the east an d west forks  of Rock C reek.  Give n the inab ility to

docum ent bull trou t spawnin g in the m ain stem o f Rock C reek, due  to low wa ter, no wa ter, or stream  blockag es, it

seems that an adfluvial population of bull trout, genetically different from the resident fish would have become

extinct by the present time if young bull trout were not being supplied to the reservoir as a result of spawning in the

east and west forks of Rock Creek.  In summary, there is no data to suggest that there are genetically or

behaviorally different strains of bull trout utilizing Rock Creek.  (S5)

Response:  At no point in the draft or supplementary EISs do we assert that resident and migratory
bull trout are genetically distinct.  Although preliminary genetic data from the area (but not Rock
Creek) may support the possibility of genetic isolat ion between adjacent watersheds.  We assume
that these two behaviors by bull trout are some of the species' strategy for avoiding extinction, and
the primary difference between them is size and behavior.  It does appear that resident and migratory
forms of bull trout are spatially segregated during spawning, so there is some potential for
differences in effects.  The only genetic investigations that we are aware of for this issue were
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conducted on Dolly Varden above and below a migratory barrier.  These tests found no measurable
difference between the two life forms, but, because the tests involved protein rather than DNA
sampling it is not considered a definitive answer.  Because the migratory form of bull trout represents
the majority of the reproductive potential in a recovery program, and because the Rock Creek bull
trout stock benefits from having a fraction of its number living elsewhere and largely immune to
weather-driven disasters in their home stream, we consider conservation and recovery of the
migratory form to be  essential for long-term viability and recovery.

16.  We are con cerned for the intrusion  and degra dation of environ ment utilized by bu ll trout.  This is one of the last

intact ranges and additional loss of habitat may well create a major hole in their habitat.  The cumulative effect of

this and other human activities, on a landscape basis is not sufficiently measured by this EIS.  (S3536)

On pa ge S-19 , under S ensitive Aq uatic Spe cies, it states All ac tion alterna tives would  impact....  A n adde d point to

the one m ade in this p aragra ph, is that the  Monta na's Bull T rout Resto ration Te am feels R ock Cree k is essential to

the bull trout recovery.  (S3706)

Rock Creek  is important bull trout ha bitat and it appea rs this species will be placed o n the Enda ngered Sp ecies List

this year.  The Forest S ervice must discuss ho w the potential loss of bu ll trout in Rock Creek c ould impa ir recovery

efforts and how they justify such a loss.  (S3771)(S3783)(S3942)

The Rock Creek Project should not be permitted before Clark Fork bull trout is listed as a threatened species or

before w e under stand ho w impo rtant Roc k Creek is fo r bull trout rec overy in th e lower C lark Fork  River eco system. 

(S3958)

A key issue  being a ddressed  in the collab orative is the  restoration  of native sa lmonid  fish popu lations an d in

particular the reconnection of Lake Pend Oreille bull trout with tributary habitat above Cabinet Gorge Dam.  The

likelihood of a bull trout ESA listing as threatened exemplifies the need for special attention to the species.  Rock

Creek will clearly be a key stream targeted in the native salmonid restoration program since it offers potential for

enhancing  populations o f bull trout and cutthro at trout.  Existing bull trout pop ulations in Rock  Creek are

considered to be one of the more stable populations in the tributaries of both Noxon Rapids and Cabinet Gorge

reservoirs.  Mine construction and operation in the Rock Creek drainage pose a risk to native salmonids that needs

to be care fully consid ered. (S58 30) 

Within the  Lower C lark Fork  Draina ge, Roc k Creek w as identified  as one o f four core a reas, and  one of two  within

the Cabinet Gorge system (MBTSG April, 1996).  The DEIS recognizes this on Page 4-72 (Vol. 1):  bull trout

populations in C abinet Gorg e Reservoir are sup ported by on ly two tributaries: Rock C reek and Bu ll River.  Core

areas are  drainag es that, am ong oth er attributes, re present the  best rema ining po pulation s through out the histo ric

range o f the species, su pport va luable ge netic ma keup ne cessary for th e species to e xperienc e long-term  survival,

and m ay prov ide fish for resto ration efforts.  T he restora tion goa l for the Low er Clark F ork River D rainage  that is

recognized by  MFWP  and app lies to Rock Creek a nd the DE IS is stated as follows:

The first com ponen t of the restora tion goa l (for the Low er Clark F ork RC A) is main tenance  of self-sustain ing bull

trout populations in all watersheds where they presently exist, including the migratory life form, with maintenance

of populations to at least remain stable or increase above current numbers.  In addition, the reestablishment of the

historic bull trout migratory  corridor in the Clark F ork River - Lake P end Oreille system is ne eded for the long -term

survival of th e species in th is drainag e (MBT SG Ap ril, 1996).

The ASARCO proposal to mine in Rock Creek is considered to be a very high risk to bull trout conservation and

restoration  (MBTS G April, 1 996).  Pro tection of rem aining b ull trout po pulation s and the ir habitats in  core area s is

critical to conserving bull trout in the state of Montana.  Furthermore, we believe it is important to insure that

potential restoration efforts are not inhibited.
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A second management plan that applies to the DEIS is the Montana Warmwater Fisheries Management Plan: 1997

- 2006.  This plan was completed by MFWP personnel, public involvement and comment, and approval by the

MFWP commission.  For Cabinet Gorge Reservoir, the management objective is to enhance the bull trout

population.  Because bull trout in the reservoir originate in tributaries such as Rock Creek, it is vital to maintain or

improve habitat quality in spawning and nursery streams to meet the management objective.

As stated on page C-15 (Vol. 2) WCT and bull trout are the dominant fish species in Rock Creek.  Furthermore,

unlike oth er core are as in the Lo wer Clark  Fork, Ro ck Creek  contains  low num bers of no n-native sa lmonid s and is

one of two bull trout stocks that currently have enough individuals to avoid significant risk of extinction - the other

being Prospect Creek in the Noxon Rapids section (WWP 1996).  Because the risks to WCT and bull trout are low

compared to other systems in the Lower Clark Fork, Rock Creek is considered a very important resource to the

region and to Montana.  (1816)

Analyze how  the proposal’s im pacts on the R ock Creek, Bu ll River, and Cab inet Gorge fisheries affect fish recov ery

efforts in Montana and Idaho.  (S161)

Mine rela ted impa cts to bull an d westslop e cutthroa t are amo ng the m ost impo rtant issues fo r decision- makers  to

consider in the NEPA process.  Both species are candidates for endangered species listing, and both are the focus of

statewide restoration efforts.  Therefore, the NEPA document must fully disclose all mine-related impacts to the

public, as well as to the USFWS and the G overnor's Recovery teams. However, our review found  that the SDEIS

seriously d ownp lays the ad verse effects m ine-related  discharg es will have  on prote ction and  recovery  efforts. 

(S6318)

Response:  Alternative V (revised) in the final EIS conforms to all applicable laws and regulations. 
Though there remains an elevated risk of impact to aquatic biota from unforeseeable accidents, the
proposed project will not conflict with recovery efforts and will actually promote recovery for bull
trout in a limited manner by decreasing sediment load to the system over the lifetime of the mine. 
Real progress in recovery for bull trout and westslope cutthroat is fundamentally tied to resolution of
fish passage and habitat issues surrounding hydropower management that is outside the scope of this
project and unforeseeable at this time.  The highest densities of bull trout in the lower Clark Fork
area are found in Rock Creek, and these fish will be protected.  Restoration of bull trout will require
substantial increases in migratory bull trout that can only be produced by Lake Pend Oreille, which is
an issue far larger than this final EIS and outside the scope of this project.  Westslope cutthroat
cannot be recovered in Rock Creek unless a substantial portion of the aquatic community is
destroyed to eliminate hybrid cutthroat.  At this time science does not have the tools to identify
genetically pure Westslope cutthroat without killing them, and we cannot poison the hybrids without
also killing the bull trout present.

Alternative V has been revised to provide for mitigation in Rock Creek only.  Prevention measures
are also included to minimize risks to the extent possible.  Monitoring is not irrevocably tied to any
given level of baseline data, particularly when a trigger value (limits of change) is established in the
program.

The U.S. Fish and Wildlife Service has not listed critical habitat for bull trout.  Locally, it appears
the essential bull trout habitats in the lower Clark are Lake Pend Oreille, Bull River, Gold Creek (or
Lightning Creek) and the mainstem river.  This does not diminish the importance of Rock Creek and
other existing bull trout watersheds in bull trout recovery; they will just not play as crucial a role as
the lake, river and strong core watersheds. We have continued to fine-tune the proposed action to
ensure that Rock Creek bull trout continue their vital role in conserving the species.
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The effects analysis in an EIS reflects the objective evaluation of an alternative.  Often, a project
alternative must balance multiple (and sometimes competing) interests in protecting and using
resources.

Rock Creek will play an important role in bull trout recovery, though not as critical as Bull River and
fish passage from Lake Pend Oreille to upriver streams.  Conversely, given the incidence of hybrid
cutthroat in Rock Creek, it is unlikely that Rock Creek will play any meaningful role in westslope
cutthroat recovery.  Recovery of westslope cutthroat in Rock Creek may require widespread
application of a fish poison, which of course is unlikely given the presence of the threatened bull
trout.  Even if science gave us an alternative tool to test each cutthroat for genetic purity without
killing them, it is unlikely that we could totally eliminate the hybrid cutthroat from Rock Creek and
conserve the stock native to these waters.

Alternative V now includes protection and mitigation measures needed to support the bull trout
recovery effort and protect all forms of the species.  However, a mining project of this magnitude and
duration does include an increased risk of unforeseeable accidents that cannot be eliminated before
the fact.  We have modified Alternative V to substantially reduce the risk of accidents, but the risk
remains.  The risk of accidental loss of bull trout exists (to a limited degree) even without the mine.

Effects conclusions are based on mitigation and protection measures, not just disturbance processes. 
There are many elements of an alternative that threaten to cause adverse effects.  Each alternative
and its mitigation measures must be evaluated.  In some alternatives there is limited mitigation, and
the effects conclusions reflect this.  In other alternatives, there are many measures used to minimize
or avoid adverse outcomes.  We make no attempt to "downplay" effects.  In the absence of an
analysis tool that produces a dependable and precise measure of the magnitude of an effect, indirect
measures (extent of disturbance) and professional judgements on the significance of the effect must
be used.  The predictable outcome of many project activities, together with the equally well
researched mitigation measures, indicates minimal effects to the aquatic environment from
Alternative V (proposed action).  When there is uncertainty about full success of mitigation, we
require additional mitigation to ensure offsetting adverse and positive effects.  It is only the
unforeseeable events - the accidents, the failures to implement a measure as designed, or the
catastrophic natural events - that seriously threaten the aquatic environment if they occur. 

Please review Alternative V in Chapters 2, 4, the appendices, and Biological Assessment for the
revised findings for the proposed action and the aquatic environment.  This material indicates direct,
indirect and cumulative effects to aquatic resources will be minor.  In spite of the likelihood that
individual bull trout will be adversely affected, implementation of the preferred alternative should
not preclude recovery of bull trout. 

17.  Rock Creek is renowned for its trout fisheries, and is essential to the restoration of our dwindling bull trout

population.  Rock Creek is also home to genetically pure strains of the ever shrinking native population of westslope

cutthroat trout.  The co nstruction of Cab inet Gorge D am will necessitate the via bility of Rock Creek to in sure

connectivity between the lake and river.  (S3293)

If the project is permitted, we ask that ASARCO be involved with restoration activities in the Lower Clark Fork and

Lake Pend Oreille as they pertain to Rock Creek.  We are assuming that because ASARCO is pursuing permits, they

intend to operate a mine; although the timing is unknown.  It will be necessary that ASARCO s mitigation and

monitoring plans be coordinated with other plans (i.e.,  Native Fish Restoration Plan being developed in WWP
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relicensing) to increase the chance that these plans will succeed.  This may require that mitigation and monitoring

be initiated before other actions by ASARCO in Rock Creek.  We request that ASARCO be open to working with and

supporting citizen groups and agencies concerned with bull trout restoration in the Rock Creek watershed and the

Lower Clark Fork basin.  (S1816)

The EIS needs to justify the risk of loss of genetically pure strains of bull trout and cutthroat trout in Rock Creek

from disch arges, incr eased sed imentatio n, poten tial reduce d flows, an d poten tial spills and a ccidents.  H ow wo uld

such losses impact fish recovery efforts in Idaho and Montana as well as mitigation efforts underway for relicensing

Cabinet Gorge & Noxon Dams? Mitigations for Rock Creek need to be confined to Rock Creek, not in other

drainages.  (S6613)(S177)

Explain  how suc h losses wo uld imp act fish reco very efforts in Id aho an d Mon tana as w ell as mitiga tion efforts

underway for relicensing Cabinet Gorge and Noxon Dams.  (F1)(S4364)(S4891)(S4912)(S5051)(S5088)(S5555)

(S5763)

I do not se e any ass urance  that the co mbined  mine ac tivity and w aste treatm ent won 't impact the  pure strain s of bull

trout and westslope cutthroat in Rock Creek, fish species that are being mitigated for in river system as part of the

relicensing  process. I th ink buildin g a min e up Ro ck Creek  works ag ainst our W WP efforts.  (S 5101) 

This factor  (WWP re licensing) a lone sho uld weig h heavily  in evalua ting the m erits of the Asa rco plan  - it's hard to

believe the se Bull Tro ut popu lations cou ld survive th irty years of th is mine's op eration.  (S6 588) 

The Forest Service Should Not Rely on Fish Passage to restore Cabinet Gorge fluvial populations of bull trout.  As

mention ed in the S DEIS , Washin gton W ater Pow er (WWP ) is in the proc ess of nego tiating a settlem ent prior to

filing an application  to the Federal E nergy Reg ulatory Com mission (FER C) for the relicensing of its lower C lark

Fork hy dropow er dam s (Cabine t Gorge a nd Nox on Ra pids dam ).  Arriving a t agreed u pon m itigation for th e effects

of the dam s on fisheries in  genera l and the b ull trout in pa rticular is a m ajor issue in  the nego tiations.  As a  result,

many studies have been initiated to determine the status and distribution of bull trout (and other fish species) and

the cond ition of fish ha bitat in the tribu taries to the N oxon a nd Cab inet Gorg e Reservo irs, one of w hich is cited in

the BA.  

Due to the complicated nature and large number of issues that have arisen in regard to establishing fish passage at

WWP 's dams, it is likely to  be severa l years befo re experim ents with a ctually pa ssing fish are  implem ented. 

Therefore it would  be unreason able and a rbitrary for the Forest Service  and ASA RCO to rely o n possibility of fish

passage to restore a nd mainta in adfluvial bull trout po pulations in Ro ck Creek.  In the sho rt term it is of the utmost

importa nce for ha bitat to be im proved , rather tha n further d egrade d in Roc k Creek, in  order to su stain existing  bull

trout. (S805)(S6806)(S1687)(S1851)

Analyze how the proposal’s impacts on these fisheries affect mitigation efforts underway for the relicensing of the

Cabinet Gorge and Noxon dams.  (S161)

It should be noted that WWP, as part of its relicensing process, will be required to fund multiple mitigations for

impacts to  fish and w ildlife in the reser voirs and  downs tream of C abinet G orge D am.  It do es not ma ke sense to

allow Asarco to negate WWP mitigations (eg. fish passage, tributary enhancements, contingency and monitoring

plans for grizzly bears, gray wolves, and candidate species, common loon PM&Es in the delta, wetland and riparian

P,M.,& Es, etc.).  (6312)(S2117)

Response:  It should be noted that the Rock Creek renowned for its fisheries is the Rock Creek 20
miles east of Missoula.  Rock Creek is not hydrologically affected by this proposal.  We have revised
Alternative V in the final EIS to require sediment mitigation and other measures to offset projected
impacts.  We used a safety factor of 200% above projected sediment effects to account for any
unknowns or uncertainties.  This mitigation work would occur prior to or concurrent with various
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phases of project construction and operation (and be subtractive rather than additive to construction
effects), and would be distributed throughout the Rock Creek watershed to protect various fractions
of the animal community.  As we note in other responses (above and below), although we anticipate
a major recovery program in the lower Clark Fork largely connected to dam relicensing, this recovery
effort is not foreseeable in its precise nature and extent at this time.  The proposed mine, together
with its many mitigation, protection and monitoring requirements, would be consistent with (and aid)
the species recovery work under consideration in the area.

The Agencies are not "relying" upon dam fish passage to restore migratory bull trout.  We mentioned
this effort to highlight our conclusion that fish passage is the only effective way to restore bull trout
to their potential in the lower Clark Fork.  Maintaining or restoring habitats in reservoir tributaries
would not significantly reduce the risk of extirpation in each tributary because they would still be
isolated from each other, and it would not benefit Lake Pend Oreille.  The reservoirs are marginal
habitat for trout in general and bull trout in particular, so bull trout leaving tributaries rarely become
large migratory fish that connect stocks.  Even if Rock Creek was exporting maximum numbers of
migratory juveniles, the migratory bull trout numbers would likely not change significantly because
the reservoirs cannot support bull trout in the summer.  Without fish passage around the Cabinet
Gorge dam the best that can be expected from bull trout recovery in Montana (Thompson Falls -
State Line) is moderate to large numbers of juveniles and resident bull trout in reservoir tributaries
(with human assistance), and only a marginal migratory (large adult) bull trout run associated with
Cabinet Gorge reservoir. 

Sterling would be initiating actions concurrent with project startup that will aid the recovery effort in
the long term.  Whether they participate in recovery in some other manner is entirely their
prerogative - there is no legal or regulatory authority to require their participation.

18.  The finding states that the proposed project may jeopardize adfluvial bull trout, and resident bull trout may be

adversely affected in the mainstem of Rock Creek.  The proposed project is not likely to jeopardize the resident

component of the metapopulation because only minor impacts, if any, are expected to occur upstream of the

proposed mill site, where most of the resident bull trout are found.  These statements also strongly suggest that

habitat in the mainstem may be jeopardized, whereas habitat above the mill site is not likely to be jeopardized.  The

findings do not address the primary issue of whether or not the proposed project will affect the viability and

persistence of the Rock Creek stock which 1) is comprised of both adfluvial and resident fish, 2) uses different

stream reaches at varying proportions depending on the season or year, and 3) is, until proven otherwise,

indepen dent of oth er stocks.  It is ou r opinion  that this pro ject is likely to jeop ardize the R ock Cree k Stock.  Th is is

supported by  the DEIS w ith the following stateme nts:

 On page 4-180 (Vol. 1), it is stated that declines in fish abundance in Rock Creek could be expected under any

action alte rnative.  Th ese decline s would b e the result o f the com bined effec ts of habita t and wa ter quality

degrad ation, of the  project an d natura l events, an d foreseea ble activities.  

On page 4-72 (last sentence of the fourth paragraph), it  states, given the precarious state of the fish in this system,

the loss of R ock Cree k as a spa wning a nd rearin g tributary  could p ush bull tro ut further tow ards elimin ation in this

drainag e.  

The last parag raph on pa ge 4-76 states that the  proposed p roject and other co ncurrent activities could jeo pardize

the continued existence of adfluvial bull trout in Rock Creek by increasing sediment loads during construction .
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Bull Trout Section  - 9 states in spite of mitigation activities, add itional sediment is likely to enter Ro ck Creek as a

result of the A SARC O Roc k Creek p roject .

Bull Trout Section - 9 states this model (R1-WATSED) predicted that annual sediment yield in the entire Rock Creek

watershed du ring the initial stages of the projec t would be 30 % greater tha n existing conditions .

Bull Trou t Section - 9  states Increa sed levels of d eposited se diment c ould red uce the q uantity of a quatic

macro invertebra tes, the food  base for b ull trout, in Ro ck Creek .  Reduce d food b ase cou ld result in slow er growth

rates, high er morta lity, and red uced fecu ndity of bu ll trout .

Bull Trout Section - 10 state habitat degradation could result in brook trout gaining a competitive advantage over

bull trout.  B rook trou t interbreed  with bull trou t and the o ffspring are  sterile (Note to th e editor: U sually the h ybrid

is sterile).  It is genera lly believed  that such a  mating  is detrimen tal to bull trou t popula tion (Note to  the editor: T his

is definitely detrimental beca use the hybrid is no  longer a bull trout a nd the potential for F 2 fish exacerbates the

problem .).

Bull Trout Section - 9 cites Rieman and McIntyre (1993) by stating in the absence of detailed local information on

population habitat dynamics, any increase in the proportion of fines in substrates should be considered a risk to the

productivity of an en vironment an d to the persistence of asso ciated bull trout pop ulations .

These statements, as well as those concerning sediment mitigation, clearly indicate Alternatives II-V, as proposed,

will jeopardize the Rock Creek core area and stocks of bull trout and WCT contained therein (many of the potential

impacts app ly to WCT as w ell).  Rieman and  McIntyre (199 3) state that risk of extinction ma y greatly increase

where re sident po pulation s of bull trou t include few er than 1 ,000 to 2 ,000 bu ll trout that are  yearlings o r older . 

Assuming that the Rock Creek bull trout stock is largely resident (again, we believe the total number of bull trout 1-

year or older is about 1,900), any further reduction in numbers may greatly increase their risk of extinction. 

(S1816)

Why does the SDEIS draw no conclusions from the population viability analysis it provides for Bull Trout?  (S3462)

Response:  Because bull trout are now listed as threatened under the Endangered Species Act, a
viability analysis and finding is a moot point.  By definition the viability of a listed species in Rock
Creek is marginal or worse because they are threatened, so Alternative V takes steps to reverse this
trend and promote recovery.  We predict a long-term, but relatively small to unmeasurable, positive
response by bull trout to the proposed project absent an accidental or catastrophic event that is
unforeseeable.

19.  Impacts to the West Fork habitat and fishes are not considered in the Statement of Findings.  Rather, the

finding focuses almost entirely on the mainstem, suggesting it is the only portion of the drainage that may be

impacte d (page s Bull Trou t Section - 1 6 and 1 7).  The W est Fork co ntains sign ificant num bers of bu ll trout, as well

as proposed impacts that include a pipeline, road improvement/building, the exploration adit, and possible ground

water loss.  If impacts to the West Fork could be significant, a minimum of about one-third of the bull trout and

WCT stocks in Rock Creek would be jeopardized (see table above).  A more thorough review of the impacts to the

West Fork is needed.  (S1816)

Response:  Please review the bull trout Biological Assessment (Appendix B) for the Section 7
Endangered Species Act evaluation of the proposed action.  This is consistent with the Interagency
agreement on consultation for the species.  We have corrected some errors in logic from the
supplemental  EIS concerning the nature of effects in the West Fork of Rock Creek.
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20.  4-72, paragraph 2 Indicates potential loss of resident bull and cutthroat trout.  This is not consistent with page

17 of the b ull trout Dra ft BA (Ap pendix B ).  Most of the  resident ha bitat is upstrea m of the A lt. V mill site.  (S5) 

4-72, pa ragrap h 4, last line -  T here is no b asis for the co nclusion  that Roc k Creek w ill be lost as spa wning h abitat.

(S5)

There is no  data to su ggest tha t there are g enetically d ifferent residen t and ad fluvial pop ulations o f bull trout.  Bu ll

trout from the east fork and possibly West fork of rock Creek are carried downstream by current or swim and enter

Cabine t Gorge R eservoir.  Th ese fish ma y remain  in CGR  until they atta in spawn ing size an d then m igrate ba ck into

Rock Creek.  (S5)

Response:  The statements on page 4-72 of the supplemental EIS do not match those found in the
biological assessment because page 4-72 describes the findings for Alternative II.  A biological
assessment is prepared for the preferred alternative only (Alternative V).  We agree that some bull
trout are unlikely to be affected because they are outside (and upstream) of project activities. 
However, as noted by other commentors these fish do move around in response to habitat changes,
and an error in our supplemental EIS analysis of West Fork of Rock Creek effects is corrected in the
final EIS.  Fish in the West Fork of Rock Creek would likely not be affected by the mill site, but they
would be affected by exploratory adit activities, and fish in the east fork could be affected to the
extent that they move into the west fork or mainstem at some point in the year.  Also, the
supplemental EIS does not say (at 4-72 paragraph 4) that the migratory bull trout will be lost as a
result of the proposed action - it simply highlights how important Rock Creek is, and notes that
conservation of the species in the area cannot succeed if this stock is lost. 

21.  Justify the risk to these populations, especially since both species are considered sensitive under the

Endangered Species Act, with petitions pending to list the westlsope cutthroat and bull trout as endangered. (S161)

The Bio logical A ssessmen t for bull trout fa ils to fully assess th e impac ts to bull trout.  T he BA a nd SD EIS also  fail to

demonstrate that the proposed mitigation measures will offset adverse impacts to fish. (S22)

Response:  Please review Chapter 4 and the final bull trout Biological Assessment (Appendix B) for
the revised evaluation for this species.  As noted elsewhere in our responses, a biological evaluation
was not prepared for westlsope cutthroat because the Rock Creek population has been irretrievably
lost to hybridization.  We have consulted with the U.S. Fish and Wildlife Service for bull trout and
other threatened and endangered species.

22.  Bull Trout Section p16, paragraph 4 -  Neither the draft BA nor the SDEIS provide adequate data to conclude

that The p roposed  project an d other co ncurren t activities ma y jeopard ize the con tinued ex istence of a dfluvial bu ll

trout in Ro ck Creek  or that Lo ss of the ad fluvial bull tro ut comp onent o r their hab itat, in Rock  Creek w ould

decrease  the likelihoo d of succe ssful restoratio n or ma intenan ce of bull tro ut in the Ca binet Go rge system .  There is

very little eviden ce for use o f main stem  Rock C reek as a sp awning  habitat b y adfluvia l bull trout (evid ence cited  in

the biological assessment appears to be limited to the sighting of one possible redd on the main stem).  (S5)

The Sta tement o f Finding  also sugg ests other, less d irect, nega tive impa cts on the b ull trout stock  in Rock C reek. 

For instance, by possibly jeopardizing the adfluvial life form and further promoting the resident form, the stock

could lose the benefits of migratory fish (e.g., higher fecundity, use of diverse habitats, etc.).  Additionally, if habitat

in the mainstem is degraded it would result in further fragmentation of Rock Creek, leaving suitable habitat to the

smaller tribu taries in the d rainage .  Rieman  and M cIntyre (19 93) state tha t Fragm entation a nd disrup tion of bu ll

trout habitats will increasingly isolate populations and isolate or eliminate life-history forms.  Fragmentation and

disruption of habitats will reduce survival, growth, and resilience of individual populations and increase variation

in their sizes.  Those effects will increase the risk of extinction .  We believe that loss or reduction of the adfluvial
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life form an d degra dation o f habitat in th e mainste m of Ro ck Creek  will result in incr eased risk o f extinction o f both

bull trout and WCT, particularly bull trout.  (S1816)

Addition al Inform ation Ne eded:  Th e BA qu estions wh ether Ro ck Creek  suppor ts migrato ry as well as  resident bu ll

trout. (BA at 2).  The information on which this is based is scanty at best.  Clearly more information must be

gathered in ord er to conclude tha t Rock Creek n o longer supp orts adfluvial bull trout.  In any  case the Forest

Service must ensure that the impacts of the project do not preclude bull trout from returning to Rock Creek to spawn

and that rearing habitat in Rock Creek is also available to migratory bull trout.  (S805)(S6806)(S1687)(S1851)

There is no  evidence  to suppo rt the statem ent that Ro ck Creek  is a major  spawn ing area  for Cabin et Gorge  bull

trout.  The p ossibility that b ull trout, spa wned fro m the E ast Fork, m ove dow n stream  into Cab inet Gorg e Reservo ir

should be addressed. (S5)

Response:  The data for use of Rock Creek by spawning adfluvial (migratory) bull trout, or large
adults seeking a thermal refuge from the reservoir, is limited and far from conclusive.  However,
because the resident stock of Rock Creek bull trout is connected to the reservoir at some times of the
year, because bull trout are known to migrate at various times of the year in response to water quality
conditions, because resident and migratory bull trout probably only differ in terms of behavior, and
because there is at least some indication of migratory fish in the watershed, we assumed as the state
of Montana does that Rock Creek is one of two Cabinet Gorge reservoir tributaries that are essential
for bull trout conservation by (among other measures) recovering a strong migratory run of bull trout
that connects all existing stocks of the species.

New information from Avista (formerly Washington Water Power) for the distribution and
abundance of bull trout throughout the lower Clark Fork area indicates Rock Creek is an essential
stock for conservation purposes.  Not only is the species more abundant than elsewhere locally, but
Rock Creek is also in better condition physically.  Given that these data also show that Rock Creek is
well within the range of conditions preferred by the species, while most other streams are not, we
support the findings of the State of Montana that Rock Creek is one of the two watersheds where
conservation efforts should focus on recovery of the migratory bull trout.  As far as "major spawning
stream" - this is a finding from Montana's bull trout status review that classified Rock Creek as one
the "best of the last."  Rock Creek will probably never support hundreds of spawning migratory bull
trout, but it appears Rock Creek and Bull River are the only two good candidates for the recovery
effort.

23.  The BA for bull trout assumes that the adverse effects downstream of the mine area are of little consequence for

the long term viability of bull trout.  You simply have no analysis to support such a conclusion.  Your analysis does

not supp ort the imp lied conc lusion tha t isolation of th e popu lations up stream o f the mine w ill still result in a viable

population, somewhere.  (S177)

Page S -20. Bu ll Trout an d cut throa t trout are thre atened. T here is nea rly no mitig ation. Altern ative V see ms to

imply that there will be no impact above the new location for the mill site.  (S3462)

Response:  The supplemental EIS predicted that migratory bull trout could be put in jeopardy by the
preferred alternative, but that resident bull trout would be largely unaffected by the project because
of their location.  The resident bull trout findings were in error, and we have corrected this problem
in the final EIS.  Nevertheless, the impacts to aquatic habitats downstream from the mine are the
prime reason for the “likely to adversely affect” finding.  We did not produce a viability finding in
the supplemental EIS because it is not required in a NEPA document, nor is there sufficient scientific
knowledge available to do this with any degree of confidence.
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24.  Why is the  Bull Trou t biologica l assessme nt not sign ed? Is it no t standard  proced ure to requ ire the biolo gist to

sign off on  the final do cumen t? (S346 2) 

Response:  The supplemental EIS Biological Assessment was not signed because it is a draft
document for information purposes only.  The final version of the Biological Assessment appears in
the Appendix B of this final EIS.  This document is signed because it is our formal communication
tool with the U.S. Fish and Wildlife Service for consultation on effects to threatened and endangered
species.

25.  Due to the importance of Rock Creek to maintenance of bull trout in the Lower Clark Fork drainage, the

Departm ent believes that the Fo rest Service should fully ad opt the FWS 's February 19 98 recomm ended fram ework

of analysis procedures (draft) for bull trout at the fifth or sixth field Hydrologic Unit Code watershed scale.  The

FWS's F ebruary  1998 fra mewo rk should  provide su fficiently detaile d analy sis proced ures to pro vide a be tter basis

for the Forest Service's analysis and conclusions regarding the impacts to bull trout.  (S971)

Response:  The Biological Assessment included in the final EIS is based on the U.S. Fish and
Wildlife’s February 1998 framework.

26.  The p roposed  project an d other co ncurren t activities cou ld jeopar dize the co ntinued  existence o f adfluvial b ull

trout in Rock Creek by increasing sediment loads during construction or in the event of a severe mine-related

accident. [emphasis added] (4-77).  Conferencing with the USFWS must occur in order to determine a jeopardy

ruling for ESA proposed-listed species, the bull trout.  It is likely that this project will jeopardize the bull trout, thus

violating th e Enda ngered  Species A ct.  (S22)(S1 88)  

Page S -19 6th p aragra ph  "Sin ce Rock  Creek  ... deg radation  of Rock C reek bull tro ut spawn ing hab itat would

significantly impact Cabinet Gorge bull trout."  Can this be interpreted as "trend toward federal listing"?  If so, see

page 1-8; Forest Service Manual 2672.32-4 which states Forest Supervisor cannot issue permits if significant

effects results in loss of species viability.   (S4832)(S4833)

Page 4 -72 Fish : pushing  the bull trou t towards e limination , is not a prero gative of th e Forest P lan, nor th e ESA. 

(S614)

Page 4-77 Loss of the adfluvial bull trout component......  This is not a prerogative of the Forest Plan.  (S614)

The ESA requires Federal Agencies to conference with the US Fish and Wildlife Service when Federally Approved

projects May Affect Candidate Species.  The ESA prohibits federal agencies from authorizing, funding, or

undertaking activities that adversely affect listed species.  This duty is mandatory and ongoing.  The consultation

process is intended to ensure that agencies comply with their ESA requirements.  On the other hand, the

conferencing process -- which applies when the species at issue has been propo sed for listing, but not yet listed -- 

takes place prior to formal listing and is intended to be an informal means of "identifying and resolving potential

conflicts at a n early stag e in the pla nning p rocess."  5 0 CFR  sec. 402.1 0(a).

As far as can be gleaned from the Supplemental DEIS and Biological Assessment, no conferencing is taking place

amon g the releva nt agen cies with resp ect to bull trou t.  As discusse d abov e, the ESA  requires co nferencin g in this

situation.  Moreover, the FWS, FS, and BLM have entered into an interagency bull trout conferencing guidance

document setting forth a strategy for conducting conferencing.  Preliminarily, and at a minimum, we request that

the agencies involved here initiate conferencing.  (S805)(S6806)(S1687)(S1851)

I also note  the use of th e phrase  "may je opardize " in the state ment of fin dings p. 1 6 of BA  Bull Trou t Appen dix B. 

Please explain why this particular BA does not use a phrase that is more typical of BAs (and more useful to the

reader), such as "is likely to jeopardize, is likely to adversely affect." There is certainly adequate information in the

Bull Trout BA to justify these more typical phrases.  (S3462)
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We believe the potential threats to bull trout survival posed by mine related activities warrants formal consultation

with the USFWS.  We realize the fish has not been formally listed, but the listing is reasonably foreseeable, and we

believe consultation should occur.  (S6318)

Page 2-122 5th paragraph "Increased sedimentation  ... would lead to elimination of these fish populations  ..."  and

" ...would significantly impact Cabinet Gorge bull trout."  How has the "trend towards species listing" been

assessed relative to loss of these populations?  (S4832)(S4833)

Page 3-51 2nd paragraph I realize the proposed project is in Montana, but USFS and USFWS should consider

findings by Pra tt and Housto n (1993) that La ke Pend O reille bull trout are in dang er of extinction.  Is there are

relationship of admitted bull trout loss in Rock Creek as a result of mine, to bull trout in Lake Pend Oreille? 

USFW S should con sider this.  Bull trout is up for listing.  Permit mu st be denied if "trends to listing"  or species'

existence jeopardized.  (S4832)(S4833)

Page 4-77 1st incomplete paragraph "Loss of adfluvial bull trout  ... decrease likelihood  ... of restoration  ...".  Can

this be interpreted as potentially trending the species "toward listing?"  (S4832)(S4833)

Page  4-183 under "Aquatics/Fisheries" " ... loss of bull and/or westslope cutthroat trout could be long-term or

permanent."  Is this keeping in line with the ESA?  (S4832)(S4833)

In accorda nce with the En dangered  Species Act (ESA ), the US Fish an d Wildlife Service (USF WS) should rec ognize

the project as jeopardizing the continued existence of bull and cutthroat trout.  The project jeopardizes the

genetically important bull trout population in Rock Creek, critical to bull trout recovery in the Cabinet Gorge

watershed. The project requires additional modification to be reasonable and prudent in accordance with the ESA.

(S188)

Response:  The Endangered Species Act requires protection of all remaining individuals of a listed
species, and is a non-discretionary regulatory requirement of this and all other authorized activities.
Please review the bull trout Biological Assessment in Appendix B of the final EIS.  The conclusion
in the Biological Assessment was revised after a review by, and recommendations from, the Western
Montana Regional Level 1 Team.  The conclusion is that the project is likely to adversely impact bull
trout habitat and individuals in Rock Creek but would not affect the Columbia River population.  The
Agencies have consulted with the Fish and Wildlife Service as required by Section 7 of the
Endangered Species Act.  This consultation followed the procedures outlined by the Fish and
Wildlife Service for bull trout consultation.  As noted in other responses, the Agencies did not
conference on Westslope cutthroat because the species has been irreversibly lost in this watershed
due to hybridization, and it has not been proposed for listing.  Although the final EIS indicates bull
trout individuals may be significantly affected, loss of the Rock Creek bull trout stock would
probably have little or no effect on the bull trout population in Lake Pend Oreille since connectivity
between these stocks has not been reestablished.

27.  We believe that the SDEIS for this mine proposal violates a number of state and federal environmental

requirem ents, and  conseq uently, tha t addition al inform ation m ust be pres ented to th e public b efore a F inal EIS is

issued.  Our primary concerns relate to: unacceptable project-related impacts to native bull and westslope cutthroat

trout; This lack of detailed information prevents the public from reviewing and commenting on all relevant

information, and the responsible Agencies from making informed decisions.  These inadequacies must be addressed

to assure c omplia nce with th e Nation al and M ontana  Environ mental P olicy Acts.  (S6 318) 

Addition al Inform ation an d Scientific D ata mu st be Includ ed in ord er for the FE IS and F inal Bull T rout BA  to

Comply with NEPA.  Based on the information presented in the BA, it is clear that certain essential data and
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information regarding current habitat conditions and bull trout distribution needs to be collected in order for the

effects ana lysis to meet th e informa tion requ irements o f NEPA .  (S805)(S6 806)(S1 687)(S1 851)  

Response:  Comments that state the supplemental EIS does not contain enough information (or
details) are inherently difficult to answer.  Information from one reader’s perspective could be too
scanty, while another reader is confused by too much detail.  We default to the NEPA regulations
that require preparing a succinct document that addresses the significant issues, and is not
encyclopedic.  We do not consider impacts that are "unacceptable" to mean the document is
inadequate in its disclosure of information.

28.  Westslope cutthroat trout (WCT) and bull trout are distributed throughout the mainstem of Rock Creek, the

West Fork of Rock Creek and portions of the East Fork of Rock Creek.  Existing westslope cutthroat and bull trout

populations in Rock Creek are highly threatened.

According to the Forest Service Manual, 2670.31, the Forest Service is to place top priority on the conservation and

recovery of endangered, threatened, and proposed species and their habitat.  The SDEIS should demonstrate that

the proposed activity will not only not harm the bull trout or the westslope cutthroat trout (WCT), but will somehow

benefit these species.  The S upplemen tal DEIS for the A SARCO  Rock Creek  Project has don e neither.

The SD EIS states, S ome im pacts to w ater qua lity are possib le as a result o f mine co nstruction  and op eration for  all

action alternatives.  Impacts to water quality may affect fish and aquatic macroinvertebrates and plants.  The

impacts may include a reduction in numbers of individual organisms, a change in species composition, a reduction

in species diversity, or a combination of the above.  In general, all action alternatives would have these potential

impacts (SDEIS, 4-64).  Such acknowledged impacts violate NFMA, the Forest Service Manual, and the Kootenai

Forest Plan.  With such impacts, this project will not be able to proceed.  (S22)

It is clear that in creased se diment, n utrient load ing and  other inev itable imp acts from th e propo sed proje ct will

jeopardize the lon g term existence of the d windling Ro ck Creek bull trout po pulations.  If the Forest Se rvice Record

of Decision for this projec t allows it to go forward, tha t decision will be in violation o f the National Fo rest

Management Act, in part for failing to maintain viable populations of sensitive species, and the ESA, assuming the

bull trout is listed before the decision is issued.  (S805)(S6806)(S1687)(S1851)

Regardless of when and where these projects finally occur, it is clear that the abatement projects will not eliminate,

or even offset mine-related sediment increases.  Construction and roadbuilding activities will increase sediment

loads in Rock Creek.  The SDEIS analysis confirms this fact, stating on page 4-56 and page 9 of the BA that "the

R1-WA TSED  modelin g results for A lt. V actions sh ow a 30  percent in crease in a nnual se diment y ield during  the life

of the min e."

These inc reased sed iment loa ds will adv ersely effect resid ent fish in Ro ck Creek .  Page 9  of the BA  recogn izes this

fact, stating "in spite of mitigation activities, additional sediment is likely to enter Rock Creek as a result of the Rock

Creek project.  Most of the impacts will likely occur during the three-year construction period." 

In addition, the sediment load increases also threaten migratory bull trout from the Cabinet Gorge reservoir that

depend on Rock Creek for spawning and rearing habitat.  The SDEIS recognizes that adfluvial bull trout are an

important component of bull trout populations in the Cabinet Gorge system, and that those populations are low and

at a very high risk of elimination.  It concludes that "given the precarious state of the fish in this system, the loss of

Rock C reek as a sp awning  and rea ring tributa ry could p ush the b ull trout furthe r toward s eliminatio n in this

drainag e."
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In spite of the importance of Rock Creek to these migratory populations, page 4-76 admits "the proposed project

and other concurrent activities could jeopardize the continued existence of adfluvial bull trout in Rock Creek by

increasin g sedime nt loads d uring co nstruction , or in the eve nt of a min e related a ccident."

Considering these projected-related impacts, the Forest Service (or any federal agency) cannot approve the Project

under any of the proposed action alternatives.  Under Section 313 of the federal Clean Water Act, federal agencies

cannot perm it an activity unless that activity "com pl[ies] with, all Fed eral, State, interstate, and local req uirements,

administrative authority, and process and sanctions respecting the control and abatement of water pollution"33

U.S.C.  1 323(a).  

In this case , the Projec t will undu ly and a dversely effe ct the ben eficial uses o f aquatic life in  Rock C reek, espec ially

the mainstem.  The Supreme Court has ruled that protection of beneficial uses such as aquatic life is a "water

quality stan dard" p rotected u nder the C lean Wa ter Act. PU D No. 1  v. Washin gton D epartm ent of Eco logy, 11 4 S.Ct.

1900 (1994).  As such, the Forest Service cannot approve any activity that would so impair the existing beneficial

uses in this case. Marb le Mountain  Audubo n Society v. Rice, 91 4 F.2d 17 9, 182 (9th Cir. 19 90)(Forest Service m ust

comp ly with state w ater qua lity requirem ents). 

We believe the threats that project-related increased sediment loads even with the proposed sediment abatement

projects pose to native bull and westslope cutthroat trout in Rock Creek are unacceptable.  In it's discussion of

Alternative II, the SEIS notes on p. 4-72 that "habitat degradation from the project may be sufficient to cause the

loss of resident bull trout and westslope cutthroat trout in Rock Creek", and that "habitat degradation may give

brook trout a competitive advantage over bull trout." Considering the discussion above, these impacts must be

assume d for Altern ative V as w ell.

The SDEIS only apparent attempt to address this issue is found on p. 4-183, which states, Even if local elimination

of aquatic species should occur, recolonization should generally be rapid once the habitat recovered.  This position

is indefensible considering the precarious nature of bull and westslope cutthroat trout in Rock Creek, and the fact

that support of cold water fish is a designated beneficial use in Rock Creek.  (S6318)

Response:  Alternative V now includes increased sediment mitigation from that originally included in
the supplemental EIS.  The effects analysis in the final EIS and the Biological Assessment concludes
that the Rock Creek subpopulation of bull trout should not be adversely affected, although short-term
increases in sediment loading during project construction are likely to adversely affect bull trout
individuals.  The WATSED model results are intended for comparison of alternatives.  Since the
model does not include any proposed mitigation, the results are not used to assess impacts.  Because
of the increased sediment mitigation included in Alternative V, the project would fully conform to
the National Forest Management Act, the Clean Water Act, the Endangered Species Act and other
applicable laws and regulations.

29.  Page 2-78 Last paragraph "Mitigation would include funding  ...".  Is this intended to pay someone to protect

and educ ate the public ab out bull trout habitat w hile intentionally destroying  creeks that harbo r bull trout as a

result of mine activities?  Does this make sense?  (S4832)(S4833)

Response:  As we have said in Chapter 4 and the biological assessment for bull trout, implementation
of the preferred alternative is likely to adversely affect bull trout individuals and habitat on a
localized scale in the short term.  Over the long term and at the watershed scale, however, habitat
conditions and the status of the Rock Creek subpopulation of bull trout are not likely to be adversely
affected and may even improve marginally.  Therefore, the creek would not be “destroyed” as a

result of the mine activities.  The position to be funded would help educate people about threatened
and endangered species as well as sensitive species (animals, fish, and plants) and how they can help
reduce human impacts on these species separate from what would be required from Sterling.
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30.   [The  SDEIS ] fails to a cknow ledge the  potential lo ss of adult b ull trout to inc reased a ngling p ressure tha t will

result as more people are drawn to the area.  There appear to be genetically pure strains of both bull trout and

westslo pe cutt hroat  trout in th e Roc k Cree k system .  They a re an im porta nt histo rical m embe r of the C MW's

community of life.  Any impact to these fishes will impair the unique biological qualities of the Cabinet Mountains

Wilderness.  (S6348)

The comment in the SDEIS that bull trout populations above the mill site will be unaffected is unsubstantiated and

biologically naive.  What about increased fishing pressure and other disturbances caused by the massive influx of

humans (miners and family members, friends) to the Rock Creek drainage (West and East forks)? Where is the

analysis of these  impacts?  Why do es the fish sectio n of the SD EIS no t contain fu ll disclosure o f impacts to  bull

trout?

Page 2 -78 par a. 6, Ang ling pressu re is sure to inc rease du e to greate r access, po ssibility that FW &P migh t have to

close Rock Creek to all fishing as a mitigation measure, to forestall impacts to BT.  (S614)

Response:  Chapter 4 of the final EIS notes that increased angling pressure in Rock Creek would be
likely during the construction period due a large influx of temporary residents.  Once the mine moves
into production, there should be an off-setting decline in fishing pressure as anglers abandon a
watershed with relatively high levels of human activity.  These effects would be partly an indirect
consequence of the project, but also result from a regulatory decision by the State of Montana to
allow fishing in waters that contain bull trout and other sensitive species.  

Recreational fishing would indeed result in some bull trout being caught.  We expect the majority of
captured bull trout would be released as required by State fishing regulations, but we cannot dismiss
the possibility of deliberate or unintentional mortality of bull trout from recreational fishing.  The
U.S. Fish & Wildlife Service has issued a Section 10 take permit to the State of Montana for
incidental mortality resulting from regulated fishing activities.  

We note in several other responses in this section that important revisions to Alternative V have been
made to minimize or avoid impacts to bull trout and cutthroat.  Further, we note once again that
although there are genetically pure westslope cutthroat individuals unique to this watershed, these
fish are mixed within a hybridized population.  From a conservation biology perspective, westslope
cutthroat are effectively lost in this watershed with or without the proposed project because
individual fish cannot be protected from hybridization in the wild.

We have revised the statement that bull trout upriver of the mill site would be unaffected.  In the west
fork, bull trout would be briefly affected by a period of exploratory adit development and ore
evaluations.  The bull trout upriver in the east fork would be unaffected by the direct outcomes of the
project, but might experience minor indirect effects from human recreational activities.  In both
instances, however, because of the comprehensive protection and mitigation measures applied to this
project, the bull trout subpopulation would not be adversely affected.

A final EIS must disclose significant impacts, as well as assess effects relative to issues and concerns
of significance to the general public and resource managers.  The final EIS need not contain a
discussion of every conceivable issue, nor include purely speculative disclosures.  Conversely, the
analysis process must cast a "wider net" to ensure that issues and effects relevant to the decision are
not overlooked.  The NEPA/MEPA regulations indicate that an EIS must be informative rather than
encyclopedic.  Thus, if the reader finds that material of interest to them is absent, it is more likely
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than not that the assessment team found this information or issue of interest did not meet the
requirements for disclosure in the final EIS.  Because of the over-lapping regulatory requirements
under NEPA and the Endangered Species Act, we use the Biological Assessment (Appendix B) as
the primary vehicle for disclosing the detailed analysis of effects for bull trout, and the final EIS text
in Chapter 4, Aquatic/Fisheries and Threatened and Endangered Species sections as more of a
summary disclosure. 

31.  We o bject to the A gencies a pparen t attempt to d ownp lay impa cts to native fish  in the West F ork of Ro ck Creek . 

The SD EIS’ sug gestion tha t fish popu lations in the  headw aters portio ns of the W est Fork R ock Cree k will rema in

relatively undisturbed (page 4-75) simply is not true.  This statement, and others like it in the SDEIS, are misleading

to the public, and are not supported by the Agencies' own Biological Assessment presented in Appendix B

For example, page 7 of the BA says that bridge construction could result in minor, short-term impacts to water

quality in the lower West Fork of Rock Creek; that the West Fork of Rock Creek upstream of the mill site could be

affected by improvement of the exploration adit access road (FDR #s 150, 2741, and spur road), construction of the

exploration adit patio and waste rock dump;" and that "impacts to the West Fork of Rock Creek should be minor

and/or sh ort-term."

We agree that the 300-foot buffer zone around the confluence mill site will help reduce impacts to native bull and

westslope cutthroat trout in Rock Creek and its tributaries (SDEIS p. 4-75).  However, we also recognize that the

buffer zone will not eliminate those impacts. Native fish populations will be effected by discharges to the West Fork,

and the NEPA document must disclose those impacts.  (S6318)

Response:  The effects evaluation in the EIS for fish populations in the West Fork of Rock Creek
now indicates that potential impacts would be minor and short-term.  However, increased sediment
loading due to mine construct ion is likely to adversely affect individual bull trout.  Over the long-
term, effects are expected to be negligible due to planned sediment mitigation.  The reference to
“relatively undisturbed” was dropped in the EIS.

32.  Ho w does th is project av oid “take ” happ ening to th e endan gered sp ecies?  FW S written sta tement sh ould

address th at everythin g is done  reasona bly, and  pruden t to protect the  species an d to con serve listed sp ecies. 

(S3655)

Response:  A taking my occur under the Endangered Species Act with permits issued by the USFS
and DEQ.  The USFWS Biological Opinion identifies reasonable and prudent measures and
mandatory terms and conditions to ensure conservation of bull trout.  These terms and conditions
provide for monitoring that will permit modifying operations as needed to further reduce the
potential for take.  The Biological Opinion identifies the potential for incidental take of bull trout to
occur due to increased sediment delivery during construction, changes in water chemistry and flows. 
The best available scientific data are not sufficient to allow the USFWS to quantify the amount of
bull trout incidental take.  The USFWS believes implementation of the reasonable and prudent
measures are necessary and appropriate to minimize incidental take of bull trout (USFWS 2001). 
Changes to the agencies mitigation and monitoring plans were incorporated into Alternative V in the
final EIS as a result of the requirements in the terms and conditions in the Biological Opinion (USFS
KNF 2001a).  




